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MEMORANDUM OF ASSOCIATION 

 OF  

1VEDANTA LIMITED 

 

I. The name of the company is ‘‘VEDANTA LIMITED’’. 

II. The Registered Office of the company will be situated in the State of Goa. 

III. The objects for which the Company is established extend to India and abroad are the following: 

(1)  To continue to carry  on the business of this Company, which was a Sociedade Por Quotas Resposabilidade Limitada, 

and to carry on all or any of the business of prospecting, exploring, mining, winning, importing, exporting, dealing, 

processing, buying, selling and distributing and generally dealing in earth and ore of all kinds including iron-ore, ferro-

manganese, china-clay, quartz, silica, abrasive minerals, aluminium minerals, anlydrite, antimony minerals 

aquamarine, asbestos, barium minerals, bauxite, fluorspars and others. 

(2)  To purchase, take on lease or otherwise acquire mines, lands, and mineral properties, and also grants, concession, 

leases, claims, licences of or other interest in mines, mining rights, lands, mineral properties, water rights, either 

absolutely or conditionally and either solely or jointly with others. 

(3)  To buy, sell, import, export, distribute, prepare, produce, process and manufacture agriculture, forest, mineral, animal 

or any other goods, ware commodities, merchandise, article and things of any description or kind whatsoever. 

(4) To crush, win, get, quarry, smelt, calcine, refine, dress, amalgamated, manipulate, and prepare for market, ore, metal 

and mineral substances of all kinds, and to carry on any other metallurgical operations which may seem conducive to 

any of the Company's objects. 

(5)  To carry on all or any of the business of exploring, discovering, producing, refining, processing, importing, exporting, 

distributing and generally dealing in crude oil, natural gas and other hydrocarbons. 

2
(6) To carry on the business of mechanical, electrical, railway, marine, aeronautical, agricultural, sanitary, civil and 

constructional engineers, ferrous and non-ferrous metal founders, casters, spinners, follers, and workers of all metals 

and their alloys, welders by any process whatsoever of ferrous and non ferrous metals and metal compounds, 

manufacturers of welding applications, tool makers, metal workers, boller makers, mill-wrights, machinists, 

manufacturers of iron, pig iron, steel, metal wires, ingots, metals and their alloys of all kinds and descriptions, metal 

conductors, wires, galvanized wires, rods and things in all its branches, wire nails, bolts, nuts and appliances, tools and 

implements, sheets that could be manufactured out of aluminum, iron, steel, brass, zinc, copper, gold, silver  or any 

other kind and combination of metal, converters of iron and steel and other metals, smiths, tin manufacturers and 

tinkers, wheelwrights, wood workers, builders, painters, metallurgists, water supply engineers; gas makers, varnishers, 

vulcanizers, electroplaters, silverplates, nickelplates, aluminium platers, importers, exporters and distributors in all 

kinds of plant and machinery, apparatus, tools, component parts, accessories, and to buy, sell, manufacture, repair, 

convert, alter, let on hire and deal in any kind of metals, machinery, implements, tools, accessories, rolling stock, 

                                                           
1
 Name changed from Sesa Sterlite Limited to Vedanta Limited pursuant to fresh certificate of incorporation from Registrar of 

Companies, Goa on 21
st

 April, 2015.  
2
  Clause no. 6 to 9 is inserted Pursuant to Scheme of amalgamation and arrangements approved by Single Judge, High Court 

of Bombay at Goa vide its Order dated April 03, 2013. 
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hardware of all kinds and things necessary or convenient for carrying on the business or usually dealt in by persons in 

like business. 

2
(7) To carry on the business of manufacturers of, and dealers in chemicals of any nature and kind whatsoever, including 

acids, alkalies and salts, manures, fertilizers, dyes, caustic soda, soda ash, sulphur, sulphuric acid, phosphoric acid, 

silicic acid, magnesite and drugs, tannins, essences, pharmaceutical, sizing, medicinal, chemical, industrial and other 

preparations and articles of any nature and kind whatsoever, mineral and other waters, soaps, oils, paints, varnishes, 

compounds, drugs, dyestuffs- organic and mineral- intermediates, paints and colour grinders, makers of and dealers in 

proprietary articles of all kinds and of electrical, chemical, photographical, surgical and scientific apparatuses and 

materials and to manufacture, refine manipulate, import and deal in salts and marine minerals and their derivatives, 

by products and compounds of any nature and kind whatsoever. 

2
(8) To generate, supply, sell, accumulate, convert, transmit and distribute electric power or energy (conventional and non-

conventional) and to do all such things as may be required in connection therewith and to acquire, establish,  maintain 

and run power plant(s) whether for captive use or otherwise. To carry on the business of acquiring, establishing, 

commissioning, setting up, operating and maintaining thermal, hydro, nuclear and all kinds of conventional and non-

conventional power plants, power transmission systems, power systems, generation stations based on 

conventional/non-conventional resources for evacuation, generation, transmission and distribution of power through 

establishing or using station, tie-lines sub-stations and transmission lines on commercial basis including build, own and 

transfer (BOT), built own and operate (BOO) and/or build, own lease and transfer (BOLT) and/or build, own, operate 

and transfer (BOOT) basis and to carry on the business of acquiring, operating, managing and maintaining power 

transmission system, power generation stations, tile-lines, sub-stations and transmission lines, either newly set up or 

acquired from State Electricity Boards, Vidyut Boards, Power Utilities Generating Companies, Transmission Companies, 

Distribution Companies, State Governments, licensees, Statutory Bodies, other organizations and bulk consumers of 

power and for any or all of the aforesaid purposes, to do trading and all the necessary or ancillary activities as may be 

considered necessary or beneficial or desirable. To manufacture, buy, sell, exchange, alter, improve, manipulate, 

prepare for market, import or export or otherwise deal in electrical wires, electrical goods and cables of all kinds, 

including but not limited to power/electrical/telecommunication cables, jelly filled cables, dry core cables, coaxial, optic 

fibre cables, switch board cables, jumparwires, telephone handset cords and other suitable alike cables and wires. 

2
(9) To carry on the business of developing Special Economic Zones in India in compliance with the applicable 

Governmental policies and procedures 

(10)  To purchase, take on lease, or in exchange, hire, or otherwise acquire any real, immovable or personal property  and / 

or to build, construct, alter, enlarge, pull down, work, manage any buildings, offices, factories, machinery, engines, 

roads, ways and other works either solely or jointly with others. 

(11)  To buy, sell, manufacture, repair, alter, improve, exchange, let out on hire, import, export and deal in all factories, 

work, plant, machinery, tools, utensils, appliances, apparatus, products, materials, substances, articles and things 

capable of being used in any business which this Company is competent to carry on. 

(12) To establish, maintain and operate shipping, road transport service and all ancillary services and for those purposes or 

as independent undertakings, to purchase, take in exchange, charter, hire, build, construct or otherwise acquire, and 

to own, work, mange and trade with ships, trawlers, drifters, tugs and vessels, motor and other vehicles with all 

necessary and convenient equipments, stores and accessories and to maintain, repair, fit out, refit, improve, insure, 
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alter, sell, exchange or let out on hire or hire purchase or charter or otherwise deal with and dispose of any of the 

ships, vessels and vehicles or any of the equipments, stores and accessories of the Company. 

3
(12A) To  carry  on  the  business  of  manufacturing,  buying,  selling,  reselling, exchanging, altering, importing, improving, 

assembling or distributing and dealing in motor vehicles, packages of components parts thereof, trucks, tractors, 

chassis, motors, motorcycles, mopeds, scooters, cycles, buses, lorries, omni buses, engines, ships, boats, barges, 

launches and other vehicles, and components of motor vehicles replacement parts, tools, implements, spare parts, 

accessories, materials and products for the transport or conveyance of passengers, merchandise, and goods of every 

description whether propelled or used by electricity, steam, oil, vapour, gas, petroleum or any other motive or 

mechanical power. 

3
(12B) To  carry  on  the  business  as  structural  engineers,  construction  engineers, mechanical engineers, electrical engineers, 

automobile engineers, fabricators, iron founders, fitters, wire drawers, tool-makers, enamellers, electroplaters, 

painters, tools, equipment, metal workers, smiths, wood-workers and metallurgists and in particular   to manufacture 

and fabricate engineering goods, machine tools, precision instruments, pneumatic tools, structural steels and material 

handling equipment. 

4
(12C)  To carry on the business of manufacturing, converting, altering, processing, assembling, improving, buying, selling, 

exchanging, importing, exporting, operating, distributing or otherwise dealing in any or all of the following items, 

namely, 

i)   Electronic and electrical equipment, instruments, components and parts for consumer electronics and appliances, 

telecommunications, space application, automotive electronics, industrial applications including integrated 

circuits and packages, semiconductor devices, chips, television sets, video recorders  and computer peripherals, 

monitors, micro-processors, logic controllers and other control equipment, all types of radar, transmitters and 

receivers, telephone, switching equipment and systems, calculators and digital electronic devices and 

instruments. 

ii)   Pig iron and all types of steel including alloy, special steels, stainless steel, cold and hot rolled steels. 

iii)  Equipment  for  production  and  conservation  of  energy  covering  non- conventional  and  renewable/non-

renewable  sources  of  energy  including wind   driven   generators,   solar   powered   equipment   and   all   

types   of batteries  and  accumulators  and  the  components,  parts  and  accessories thereof. 

iv)  All types of finished leather goods. 

 

5
(12D)  (i)  To construct, develop, maintain, build, operate equip, hire or otherwise deal with ports, shipyard, jetties, 

harbours, docks ship breaking, ship repair, ship building at any port in India or elsewhere. 

(ii)   To carry on business of inland and sea transport including goods, passengers and mail,  shippers, ship agents, ship 

underwriters, ship managers, tug owners, barge owners, loading brokers, freight brokers, freight contractors, 

                                                           
3
 Sub- clause 12A and 12 B (earlier it was sub-clause 8A and 8B) inserted by Special Resolution dated 30.09.1982, as  

confirmed by the Company Law Board in its order dated 31.03.1983 
4
 Sub- clause 12C (earlier it was sub-clause 8C) inserted by Special Resolution dated 28.09.1985, as confirmed by the 

Company Law Board in its order dated 21.05.1986 
5
 Sub-Clause (12D) (earlier it was sub-clause 8D) was amended vide Special Resolution passed by the shareholders by Postal 

Ballot on  17.11.2008. 
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stevedores, warehouseman, Wharfingers and building, assembling, fitting, constructing, repairing and managing 

ships, seagoing vessels for inland waterways. 

(iii)   To carry on in India and in any part of the world the business to construct, erect, build, buy, sell, give or take on 

lease or license, repair, remodel, demolish, develop, improve, own, equip, operate and maintain, ports and port 

approaches, breakwaters for protection of port or on the fore shore of the port approaches with all such 

convenient arches, drains, lending places, hard jetties, floating barges or pontoons, stairs, fences, roads, railways, 

sidings, bridges, tunnels and approaches and widening deepening and improving any portion of the port or port 

approaches, light houses, light ships, beacons, pilot boats or other appliances necessary for the safe navigation  

of the ports and the port approaches and to build highways, roads, parks, streets, sideways building structure, 

building and warehouses and to construct and establish, dry docks, shipways and boat basins and workshops to 

carry out repairs or overwhelming of vessels, tugs, boats, machinery or appliances. 

(iv)  To establish and develop Special Economic Zones and Industrial Estates/Parks and to carry on the business of 

properties developers, builders, creators, operators, owners, contractors of all and any kind of Infrastructure 

facilities and services including cities, towns, roads, seaports, airports, hotels, airways, railways, tramways, mass 

rapid transport  system,  cargo  movement  and  cargo  handling  including  mechanised handling system and 

equipment, shipyard, land development, water desalination plant, water treatment & recycling facilities, water 

supply & distribution system, solid waste management, effluent treatment facilities, power generation, 

transmission, distribution, power trading, generation and supply of gas or any other form of energy, 

environmental protection and pollution control public utilities, security services, municipal services, clearing house 

agency and stevedoring services and of like infrastructure facilities and services viz., telecommunication, cell 

services, cable and satellite communication networking, data transmission network, information technology 

network, agriculture and food processing zone, textile & apparel park, automobile & auto ancillaries park, 

chemical park, drugs & pharmaceuticals parks, light & heavy engineering parks, trading & warehousing zone, 

gem and jewellery and other industrial parks, factory buildings, warehouses,  internal  container  depots,  

container  freight  station,  clearing  houses, research  centre,  trading  centres,  school  and  educational  

institutions,  hospitals, community centre, training centres, hostels, places of worship, courts, markets, canteen, 

restaurants,   residential   complexes,   commercial   complexes   and   other   social infrastructures and equip the 

same with all or any amenities, other facilities and infrastructure   required   by   the   various   industries   and   

people,   entertainment centres, amusement park, green park, recreational zone, import & export house, to 

purchase, acquire, take on lease or in exchange or in any other lawful manner land, building, structures to 

promote industrial, commercial activity for inland and foreign trade, to carry on the business of international 

financial services centers, banks, insurance, postal services,  courier services and to purchase plant & machineries, 

tools and equipment and carry on business of import and export, buying, selling, marketing and to do 

government liaison work and other work.’ 

(13)  To enter into any arrangements with any Government or authorities, municipal, local or otherwise, or any persons or 

company, in India or abroad, that may seem conducive to the objects of the Company or any of them and to obtain 

from any such government, authority, persons or company any rights, privileges, charters, contracts, licences and 

concessions including, in particular, right in respect of waters, waterways, roads and highways, which the Company 

may think it desirable, and to carry out, exercise and comply therewith. 
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(14)  To procure the Company to be registered in any place, and to establish subsidiary companies, agencies and branches 

for conducting the business of the Company in any part of India and abroad. 

(15)  To acquire the whole or any part of the undertaking and assets of any business within the objects of the Company and 

any lands, privileges, rights, contracts, property or effects held or used in connection therewith and upon any such 

purchase to undertake the liabilities of any company, association, partnership or person. 

(16)   To amalgamate, enter into partnership, or into any arrangement for sharing profits union of interests, cooperation, 

joint adventures, or reciprocal concessions, or  for limiting competition with any person or Company carrying on or 

engaged in, or about to carry on or engage in, any business or the transaction which the Company is authorised to 

carry on or engage in or which can be carried on in conjunction therewith or which is capable of being conducted so as 

to directly or indirectly benefit the company . 

(17)  To sell, lease, mortgage or otherwise dispose of the property, assets or undertaking of the Company or any part 

thereof for such consideration as the Company may think fit, and in particular for shares, stock, debentures or other 

securities of any other company whether or not having objects all together or in part similar to those of the Company. 

(18)  To distribute among the members in specie in the event of winding up, any property of the company or any proceeds 

of the sale or disposal of any property of the Company  but so that no distribution amounting to a reduction of capital 

be made except with the sanction (if any ) for the time being required by law. 

(19)  To act as agents or Brokers and as trustees for any person or company and to undertake and  perform sub-contracts 

and to do all or part of the above things in any part of the world and either as principals, agents, trustees, contractors, 

or otherwise and either alone or jointly with others, and either by or through agents, managing agents, sub-

contractors, trustees or otherwise. 

(20)  To apply for, purchase , or otherwise acquire and protect and renew in any part of the world any patents, patent 

rights, inventions, licenses, concession and the like,  concerning any exclusive or non-exclusive or limited right to their 

use, or any secret or other information as to any invention which may seem capable of being used for any of the 

purposes of the Company, or the acquisition of which may seem calculated directly to benefit the Company, and to 

use, exercise, develop or grant licenses in respect of or otherwise turn to account the property, rights or information 

so acquired, and to spend money in experimenting upon, testing or improving any such patents, invention or rights. 

(21)  To invest and deal with the moneys of the Company not immediately required in any manner and in particular to 

accumulate funds or to acquire or take by subscription, purchase or otherwise howsoever or to hold shares or stock in 

or the security of any  company, association or undertaking in India or abroad. 

(22)  To lend and advance money or give credit to such persons or companies and on such terms as may seem expedient, 

and in particular to customers and others having dealing with the Company, and to guarantee the performance of any 

contract or obligation and the payment of   money of or by any such persons or companies and generally to give 

guarantees and indemnities. 

(23)   To receive money on deposit or loan and borrow and raise money in such manner as the Company shall think fit, and 

in particular by the issue of debentures or debenture-stock (perpetual or otherwise) and to secure the repayment of 

any money borrowed, raised or owing by mortgage, charge or lien upon all or any of the property or assets of the 

Company (both present and future) including its uncalled capital, and also by a similar mortgage,  charge or lien to 

secure and guarantee the performance by the Company or any other person or company of any obligation undertaken 
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by the Company or any other person or company, as the case may be, provided that the Company shall not carry on 

the business of banking within the meaning of the Banking Companies Act,1949. 

(24)  To pay for any business, property or rights acquired or agreed to be acquired by the Company and generally to satisfy 

any obligation of the Company by the issue or transfer of shares of  this or any other company directed as fully or 

partly paid up or of debentures or other securities of this or any other company. 

(25)  To draw, make, accept, endorse, discount, execute and issue promissory notes, bills of exchange, bills of lading, 

warrants, debentures, and other negotiable or transferable instruments. 

(26)  To pay for any rights or property acquired by the Company and remunerate any person or company whether by cash 

payment or by the allotment of shares, debentures or other securities of the Company credited as paid full or in part 

or otherwise. 

(27)  To establish and maintain or procure the establishment and maintenance of any contributory pension or 

superannuation funds for the benefit of and give or procure the giving of donations, gratuities, pensions, allowances 

or emoluments to any persons who are or were at any time in the employment or service of the Company or any 

Company which is subsidiary of the Company or is allied to or associated with the Company or with Company or with 

any such subsidiary company, or who are or were at any time Directors or Officers of the Company, or for any such 

other company as aforesaid, and the wives, widows, families and dependents of any persons, and also establish and 

subsidise and subscribe to any institutions, including in particular, any cafeterias, canteens or clubs, or funds 

calculated to be for the benefit of or to advance the interests and well being of the Company or of any such other 

company as aforesaid and make payments to or towards the insurance of any such persons as aforesaid and do any of 

the matters  aforesaid,  either  alone  or  in conjunction with any such company as aforesaid. 

(28)  To subscribe or contribute or otherwise assist or to grant money to charitable, benevolent, religious, scientific, 

national, public, political, or any other useful institutions, objects or purposes. 

(29)  To create any depreciation fund, reserve fund, sinking fund, or any other special fund whether for depreciation or for 

preparing, improving, extending or maintaining any of the properties of the Company or for any other purpose 

conducive to the interest of the Company. 

(30)  To place, reserve or distribute as dividend or bonus among the members, or otherwise to apply, as the Company may 

from time to time think fit, any moneys received by way of   premium on shares or debentures issued at a premium by 

the Company, and any money received  in respect of dividends accrued on forfeited shares or from unclaimed 

dividends. 

(31)  To establish, provide, maintain and conduct or otherwise subsidise research laboratories and experimental workshops 

for scientific and technical research and experiments; to undertake and carry on scientific and technical researches, 

experiments and tests of all kinds; to promote studies and researches both scientific and technical, investigations and 

inventions by providing, subsidising, endowing, or assisting laboratories, workshops, libraries, lectures, meetings and 

conferences and by providing or contributing to the remuneration of scientific or technical professors or teachers and 

by providing or contributing to the award of scholarships, prizes, grants to students or otherwise and generally to 

encourage, promote, and reward studies, researches, investigations, experiments, tests and invention of any kind that 

may be considered likely to assist any business which the Company is authorised to carry on. 
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(32)  To take part in the management, supervision or control of the business or operations of any company or undertaking, 

and for that purpose to appoint and remunerate any Director,  accountants, or other experts, or agents and to act as 

managing agents or secretaries and treasurers or as Secretary of any such company or undertaking. 

6
(33)  Subject to the provisions of the Companies Act, 1956, or any other enactment in force, to   indemnify  and keep 

indemnified members , officers, directors, agents and servants of the Company against proceedings, costs, damages, 

claims and demands in respect of anything done or ordered to be done by them, for and in the interest of the Company 

and for any loss, damage, or misfortune, whatever and which shall happen in execution of the duties of their office or 

in relation thereto. 

 
6
(34)  To do all or any of the above things in any part of the world, and either as principals, agents, contractors, trustees or 

otherwise, and by or through trustees, agents, or otherwise, either alone or in conjunction with others, and to do all 

such other things as are incidental or conducive to the attainment of the above objects or any of them. And it is hereby 

declared that the word “Company” in this clause, except where used in reference to this Company, shall be deemed to 

include any partnership or other body of persons, whether corporate or unincorporated, and whether domiciled in 

India or elsewhere. 

6
(35)  To carry on business of manufacture of coke and market the same both in wholesale and retail in the local and 

international markets. 

6
(36)  To provide consultancy service in the specialized technology in the setting up of non- recovery type of coking ovens. 

  (37) To carry on business of manufacturing Sinter, Sponge iron, Cast iron including derivatives thereof and all types of Steel 

including structural steel, in the form of cast, rolled or forged or in any other form; machine tools, precision 

instruments, pneumatic tools, material handling equipment and other engineering goods, and marketing the same, 

both in wholesale and retail in local and international markets. 

  (38)  To carry on the business of sale of waste gases emanating from the Pig Iron blast furnace or any other process for the 

purpose of utilization of its energy content, calorific value or sensible heat. 

  (39)  To purchase waste heat with the purpose of utilizing its energy content, calorific value or sensible heat. 

  (40)  To carry on the business of generation of power from the waste gases emanating from the Pig Iron blast furnace, coke 

oven and to supply/market the same to local parties and Government/Electricity Board. 

 

IV.   The liability of the members is limited. 

     
7
V. “The Authorised Share Capital of the Company is Rs. 51,270,100,000 (Rupees Five Thousand One Twenty Seven Crores  & One 

Lakh only) divided into 51,270,100,000 number of (Five Thousand One Twenty Seven Crores & One Lakh) equity shares of Re. 

1/- each and 3,50,00,000 (Three Crores Fifty Lakhs only) Redeemable preference  shares of Rs. 10/- each.” 

 

        

 

                                                           
6
 Sub-clauses 33 to 36 inserted pursuant to the order dated 07.02.2011 of the Hon’ble Supreme Court of India, upholding the 

Order of Single Judge of High Court of Bombay at Goa dated 18th December, 2008 approving the Scheme of Amalgamation of 
SIL with SGL with appointed date of 1st April, 2005, effective date being 14th February, 2011. 
7
 Pursuant to Scheme of amalgamation of Goa Energy Limited with Sesa Sterlite Limited approved by the High Court of 

Bombay at Goa vide Order dated 12
th

 March, 2015 & pursuant to  Scheme of amalgamation of Sterlite Infra Limited with Sesa 
Sterlite Limited approved by the High Court of Madras vide Order dated 25th March, 2015. 
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We, the several persons, whose names and addresses are hereunder subscribed, are desirous of being formed into a 

company in pursuance of this Memorandum of Association, and we respectively agree to take the number of shares in the 

capital of the company set opposite our respective names:— 

 

Names, addresses, 

descriptions and 

occupations of 

subscribers 

No. of shares taken 

by each subscriber 

Signature of 

subscriber 

Signature, names, 

addresses, 

descriptions and 

occupations of 

witnesses 

A PAOLO TRADARDI 

Genoa, 

Gorso Italian 36 

Mining Engineer 

Son of 

Renato Tradardi 

500 

(five hundred equity 

share) 

 Sd/- Sd/- 

Fernando Sabatini, 

Genoa, Via Caffaro, 22. 

Son of Luigi Sabatini 

 

RENZO FONTANI 

Genoa, 

Via Del Pino 

Business 

Son of 

Giovarini Fontani 

500 

(five hundred equity 

share) 

Sd/- Sd/- 

Marcello Bernardini, 

Genoa, via Manfredi, 2.           

Son of Bernardino 

Benardini. 

 

 

                                     

            Total shares taken:                      1000 

                                                                                   (One thousand  

                                                                                    equity shares) 

 

            Dated this 23rd day of March, 1965 

 



 

 

 

 

 

ANNEXURES TO THE MEMORANDUM 

OF ASSOCIATION 
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COPY OF THE ORDER DATED 25-3-1980 OF COURT OF THE JUDICIAL COMMISSIONER, GOA, DAMAN & 
DIU, PANAJI, MADE UNDER SECTION 394 OF THE COMPANIES ACT, 1956, IN THE MATTER OF 
AMALGUMATION OF MINGOA PRIVATE LIMITED WITH SESA GOA PRIVATE LIMITED ANNEXED TO THE 
MEMORANDUM OF ASSOCIATION PURSUANT TO SECTION 391(4)  OF THE COMPANIES ACT, 1956. 
 

 

IN THE COURT OF THE JUDICIAL COMMISSIONER 
GOA, DAMAN & DIU AT PANAJI 

ORIGINAL JURIDICTION 
IN THE MATTER OF THE COMPANIES ACT,1956 

AND 
IN THE MATTER OF AMALGAMATION OF MINGOA PRIVATE 
LIMITED (TRANSFER COMPANY) WITH SESA GOA PRIVATE 

LIMITED (TRANSFEREE COMPANY) 
 

 COMPANY PETITION NO. 5 OF 1979 
 
BEFORE THE HON’BLE MR. JUSTICE TITO MENEZES 
DATED 25TH MARCH, 1980. 

ORDER UNDER SECTION 394 
 
Upon the above petition coming on for further hearing on the 11th day of March 1980, upon reading the 
said petition and upon hearing Mr. Joachim Dias, Pleader for Government of Goa, Daman & Diu and Mr. 
P.K.  Patkar, Pleader of the Government of India, and Mr. Atul Setlavad and Mr. V. N.S. Neurencar, 
Advocates for the Petitioner Companies. 
 

THIS COURT DOTH ORDER 
 
1)  That all the property, rights and powers of the Transferor Company specified in the first, second and 

third parts of the Scheduled hereto and all the other property, rights and powers of the Transferor 
Company be transferred without further act or deed to the Transferee Company and accordingly the 
same   shall, pursuant to section 394 (2) of the Companies Act, 1956, be transferred to and vest in the 
Transferee Company for all the estate and interest of the Transferor Company therein but subject 
nevertheless to all charges now affecting the same; and 

 
2) That all the liabilities  and duties of the Transferor Company be transferred without further act or 

deed to the Transferee Company and accordingly the same shall, pursuant to Section 394 (2) of the 
Companies Act, 1956, be transferred to and become the liabilities and duties of the Transferee 
Company ; and 

  
3) That all proceedings now pending by or against the Transferor Company be continued by or against 

the Transferee Company; and 
 
4) That the Transferee Company do without transfer application allot to such members of the Transferor 

Company the shares in the Transferee Company to which they are entitled under the Compromise or 
Arrangement; and 
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5) That the Transferor Company do within 30 days after the date of this order cause a certified copy of 
this order to be delivered to the Registrar of Companies foe registration on such certified copy being 
so delivered the Transferor Company shall be dissolved effective from 1st April, 1979 and the 
Registrar of Companies shall place all documents relating to the Transferor Company and registered 
with him on the file kept by him in relation to the Transferor Company and the files relating to the 
said two Companies shall be consolidated accordingly; and  

 
6) That any person interested shall be at liberty to apply to the Court in the above matter for any 

directions that may be necessary. 
 

SCHEDULE 
PART I 

 
A. Mining Concessions granted under the Portuguese Colonial Mining Laws. 

 

 
No. of Title 
Of concession &  Date 

 
Date of 
Transmission 

 
Name of village 
& Taluka in Goa 
 

 
Area in 
Hectares 

9  __ 23-9-1949 
10 __ 23-9-1949 
69__14-12-1951 
70 __ 18-8-1952 
126 __ 4-12-1953 
3 __ 15-1-1954 
9 __ 2-4-1955 
38 __ 3-9-1955 
39 __ 3-9-1955 

24-2-1958 
24-2-1958 
24-2-1958 
24-2-1958 
24-2-1958 
3-3-1958 
3-3-1958 
17-2-1958 
17-2-1958 
 
 

Maulinguem, Bicholim 
--do-- 
Codli, Sanguem 
--do-- 
--do-- 
Maulinguem, Bicholim 
--do-- 
Daucona, Sanguem 
Darbandora, Sanguem 

92.5385 
78.9306 
99.7900 
99.7600 
100.0000 
32.0400 
33.0900 
100.0000 
23.9580 

 
B. Land Plots (Free-hold property) acquired and held upto - date  

 

 
Name of Plot 

 
Situation 

 
Area in  
Sq. Mts. 

 
Date of 
Acquisition 

 
Particulars of 
Registration 

 
 
 
 
 
 
 
DABECASANA 
(Used for virdi road which is now a 
public road) 
(Bicholim Land Registry Nos. 
363,901,1110,1294 and  
Land Revenue Nos. 145,147,158,160, 
163,149,144, 146,148,162,165,166, 
169,180 & 181) 

 
Sanvorde
m 
Bunder 
Plot 
 
 
 
 
Sanquelim 

 
 
 
 
 
 
 
4,700 

 
9-12-57 
 
 
 
 
 
5-4-58 

 
Included in the Sale  
Deed of Machinery 
etc.  Registered with 
Notary 
Crisna Porobo 
Tamba, 
Panjim in Book No. 
505 
Pages 99V. 
Panjim Notary 
Crisna Porobo 
Tamba, 
Book 508/75 
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Name of Plot 

 
Situation 

 
Area in  
Sq. Mts. 

 
Date of 
Acquisition 
 

 
Particulars of 
Registration 

 
PORTION  
OF PLOTS 
DATTA, 
BOROD, 
ODLE MOL. 
(Used for a Virdi road 
which is now a public road) 
 
(The plots are not 
described in Land Registry) 
 
MACAR- 
XENDO 
(Bicholim Land Registry No. 
3026Book B8New & Land 
Revenue No. 36) 
 
VAGACHO 
GOINDO 
(Bicholim Land Registry No. 
10088 – Book B26 New & 
Land Revenue No.117) 
 
DHAT 
(Bicholim Land Revenue 
Nos. 35,246, 
247 & 248) 
(Not described in Land 
Registry) 
 
MACARXENDO                          
(Land Registry No.3026 
Book B8 New and Land 
Revenue  No.36 
 
DOLCHO CANTOR 
(Bicholim Land Registry 
No.2453 Book B7 New and 
Land Revenue No.185) 
 
DOLCHO CANTOR  
(Bicholim Land Registry 
No.2453 Book B7 New and 
Land Revenue No.185)  
 
 
 
 

 
Sanquelim 
 
 
 
 
 
 
 
 
 
 
Sanquelim 
 
 
 
 
 
Virdi 
 
 
 
 
 
Sanquelim 
 
 
 
 
 
 
Sanquelim 
 
 
 
 
Virdi 
 
 
 
 
Virdi 
 
 
 
 
 
 
 

 
9,700 
 
 
 
 
 
 
 
 
 
 
68,893 
 
 
 
 
 
24,274 
 
 
 
 
 
79,000 
 
 
 
 
 
 
7,900 
 
 
 
 
9,287 
 
 
 
 
5,491 
 
 
 
 
 
  
 

 
17-4-58 
 
 
 
 
 
 
 
 
 
 
4-8-62 
 
 
 
 
 
12-1-70 
 
 
 
 
 
9-7-70 
 
 
 
 
 
 
17-12-71 
 
 
 
 
21-4-72 
 
 
 
 
10-11-72 
 
 
 
 
 
 
 

 
Panjim Notary, Crisna, 
Porob Tamba, Book 
509/7V 
 
 
 
 
 
 
 
 
Panjim Notary,Fernando 
Jorge Colaco Book 
549/40V. 
 
 
 
Bicholim SUB-registry 
under No. 1212 of Book 1 
Vol.15 pages to 167 to 
172 
 
 
 
Bicholim SUB-registry 
under No. 1389 of Book 1 
Vol. 16 pages 197 to 206 
and under No. 1395 of 
Book 1 Vol. 16 pages 217 
to 221. 
 
Bicholim Sub- Registary 
under No.1911 of Book 1 
Vol.21 pages 232 to 235.  
 
Bicholim Sub-Registary 
under No.2039 of  Book 1 
Vol.22 pages 384 to 389. 
 
Bicholim Sub- Registary 
under No.2269 of Book 1 
Vol No.26 pages 50 to 55. 
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CANTOR  
(Bicholim Land Registry 
No.8852 New and Land 
Revenue No.37) 
 
VAGACHO GOINDO 
(Bicholim Land Registry 
No.10088 Book B26 New 
and Land Revenue No.117) 
 
VAGACHO GOINDO                        
(Bicholim Land       Registry 
No.10088 Book 26 New 
and Land Revenue No.117 
 
CANTOR 
((Bicholim Land Registry 
No. 8852 New and Land 
Revenue No. 37) 
 
CANTOR  
(Bicholim Land Registry No. 
8852 New and Land 
Revenue No. 37) 
 
 

 
 
 
Sanquelim 
 
 
 
 
Virdi 
 
 
 
 
Virdi 
 
 
 
 
 
Sanquelim 
 
 
 
Sanquelim 

  
 
 
7,100 
 
 
 
 
  4,365 
 
 
 
 
4,540 
 
 
 
 
 
907 
 
 
 
 
 
3,168 
 
 

 
 
 
21-8-73 
 
 
 
 
29-8-75 
 
 
 
 
 
14-4-76 
 
 
 
 
 
12-12-78 
 
 
 
 
2-8-79 

 
 
 
Bicholim Sub- Registary 
under No.2504 of Book 1 
Vol No.27 pages 286 to 
289. 
 
Bicholim Sub-Registary 
under No.255 of Book 1 
Vol.38 pages 104 to 107 
 
 
Bicholim Sub-Registary 
under No.144 of Book 1 
Vol.41 pages 1 to 5.  
 
 
Bicholim Sub-Registary 
under No. 40 of Book 1 
Vol. 53 pages 291 to 294. 
 
 
 
Bicholim Sub-Registry 
under No. 333 of Book 1 
Vol. 57 pages 218 to 221. 
 
 

 
C. Bunders at Virdi and Sanvordem along with Loading bridges, constructions and approach roads  

costing Rs. 4,97,841 having their written down value at Rs. 1,06,923.88 as on the appointed day. 
 
 
 
D. Buildings at mining establishments, bunders, workshops and offices along with the furniture and 

fixture and plants under construction costing Rs. 26,27,806.99 having their written down value at 
Rs. 20,96,439.06 as on appointed day. 

 
 
 
E. Machinery & Equipments, Road Transport vehicles and River Fleet and Launches, costing Rs. 4,06, 

25,108.81 having their written down value at Rs. 1,31,39,216.16 as on the appointed day. 
 
 
 
 
 
 
 
 
 
 



13 

 

Name of  Plot  Situation Area in  
Sq. Mts. 

Date of 
Aquisition 

Particulars of Registration  

 
 
 
Leasehold property held upto date  
 
Sanvordem  
Bunder compromising 3 plots  
 
 
(Quepem Land Registration and 
Land Revenue Nos. 5380 page 88 
overleaf book B17 and 278; 18297 
page 33 overleaf book B50 and 
277; 15529 page 1 overleaf book 
B43 and 281; 5379 page 88 book 
B17 and 280,  23890 page 80 book 
B64 and 27, 23891 page 80 
overleaf book B64 and 276) 
 
DABAMOLA 
(Quepem Land Registry  No. 22144 
Book B-59) 
(Not registered in Revenue Officer) 
 
DHAT 
(Bicholim Land Revenue Nos. 
35,246,247 & 248)  
(Not described in Land Registry) 
 
GHOL &  
MOSNICHEM 
MOL 
(Bicholim Land Registry No. 
153911 and Land Revenue No. 
260)  
 
DHAT 
(Bicholim Land Revenue Nos. 
35,246,247 & 248)  
(Not described in Land Registry) 
 
DHAT 
(Bicholim Land Revenue Nos. 
35,246,247 & 248)  
(Not described in Land Registry) 

     
          
 
 
 
 
Sanvordem 
 
 
 
 
 
 
 
 
 
 
 
 
 
Codli 
 
 
 
 
Sanquelim 
 
 
 
 
Sanquelim 
 
 
 
 
 
Sanquelim 
 
 
 
 
Sanquelim 
 
 
 

 
     PART  II 
 
 
 
 
9,360 
 
 
 
 
 
 
 
 
 
 
 
 
 
3,440 
 
 
 
 
10,000 
 
 
 
 
842 
 
 
 
 
 
16,000 
 
 
 
 
9,960 

 
 
 
 
 
 
1-11-74 
 
 
 
 
 
 
 
 
 
 
 
 
 
26-3-75 
 
 
 
 
29-5-75 
 
 
 
 
30-10-75 
 
 
 
 
 
17-12-75 
 
 
 
 
9-5-77 
 

 
 
 
 
 
 
Sanguem  Sub-Registry 
under No. 127 of Book 1 
Vol. IV pages 360 to 366. 
 
 
 
 
 
 
 
 
 
 
 
Sanguem Sub-Registry 
under No. 25 of Book 1 
Vol. V pages 197 to 200. 
 
 
Bicholim Sub- Registry 
under No. 200 of Book 1 
Vol. 37 pages 35 to 39. 
 
 
Bicholim Sub- Registry 
under No. 327 of Book 1 
Vol. 38 pages 176 to 180. 
 
 
 
Bicholim Sub- Registry 
under No. 9 of Book 1 
Vol. 31 pages 270 to 274. 
 
 
Bicholim  Sub- Registry 
under No. 143/77 of Book 
1 Vol. 45 pages 195 to 
199. 
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PART III 
 

Other Assets  
 

i) Investments in 1267 Equity Shares of Rs. 100/- each fully paid in Goa Shipyard Limited. 
 
ii) All other current assets, loans and advances as determined according to the auditor balance sheets 

as at 31st March, 1979. 
 
 
 
 
           Sd/- 

                   E. P. LOBO 
                   3.4.80 
              REGISTRAR 
 
 

Dated the 3rd day of April, 1980. 
 
 
         “True Copy” 
                Sd/-  
             14.4.80 
                      Asst. Registrar 
        Judicial Commissioner’s Court  
                             Goa, Daman & Diu, Panaji. 
 
 
 
   SEAL 
   Of the 
COURT OF THE JUDICIAL COMMISSIONER  
  GOA, DAMAN & DIU.  
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COPY OF THE ORDER DATED 05th OCTOBER, 1996 OF HIGH COURT OF JUDICATURE AT BOMBAY, PANAJI 
BENCH MADE UNDER SECTION 394 OF THE COMPANIES ACT, 1956, IN THE MATTER OF SESA SHIPPING 
LIMITED WITH SESA GOA LIMITED ANNEXED TO THE MEMORANDUM OF ASSOCIATION PURSUANT TO 
SECTION 391(4)  OF THE COMPANIES ACT, 1956. 

 
IN HIGH COURT OF JUDICATURE AT BOMBAY AT BOMBAY, PANAJI BENCH, 

PANAJI-GOA. 
 

COMPANY PETITION NO. 11-S OF 1996 
WITH 

COMPANY APPLICATION NO.7-S OF 1996 
AND 

COMPANY PETITION NO. 12-S OF 1996 
WITH 

COMPANY APPLICATION NO.8-S OF 1996 
 
COMPANY PETITION NO. 11-S OF 1996 
WITH  
COMPANY APPLICATION NO. 7-S OF 1996 
 
SESA SHIPPING LIMITED 
A Company incorporatedc 
Under the provision of  
The Companies Act, 1956 
Having its registered  
Office at ‘Sesa Ghor’. 
20 EDC Complex, 
Patto, Panaji, Goa 403 001.                                                                                                  ……. Petitioner 
 
Shri. S. K. Kakodkar, Sr. Advocate with Shri. R. V. Kamat, Advocate for the petitioner Company. 
 
Shri. E. P. Badrinaraynan, Additional Central Government Standing Counsel for the Regional Director, 
Department of Company Affairs, Government of India. 
 
Shri. R. V. Dani, Official Liquidator present. 
 
COMPANY PETITION NO. 12-S OF 1996 
WITH 
COMPANY APLICATION NO.8-S OF 1996 
 
Sesa Goa Limited, 
A Company incorporated under  
The provisions of the Companies 
Act, 1956 having its registered  
Office at ‘Sesa Ghor’, 20 EDC 
Complex, Patto, Panaji, Goa-403 001.        ………. Petitioner 
Shri. S. K. Kakodkar, Sr. Advocate  with Shri. E. Afonso, Advocate for the Petitioner Company. 
Shri. E. P. Badrinarayanan, Additional Central Government Standing Counsel for the Regional Director, 
Department of Company Affairs, Government of India. 
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ShrI. R. V. Dani, Official Liquidator present. 
 
         CORM : F. I. REBELLO, J. 
         DATED: 5TH OCTOBER, 1996, 
 
 
 
ORAL JUDGEMENT 
 
 Both these Company Petitions are being disposed of by a common Order as the Petitioner 

Company in Company Petition No. 11-S/96 is to be amalgamated with the Company in Company 
Petition No. 12-S/96. 

 
2.  On filling of the above Company Petitions, this Court on 8th May, 1996 directed that a meeting of 

the shareholders  of the respective Companies be held on 29th June, 1996. The Court also directed 
that the notice of the meeting be advertised. Copies of the notice as advertised had been taken 
on record. The Court dispensed with the advertisement in the Gazette. 

 
3.  In terms of the Order, an Affidavit has been filed along with the resolution approved by the 

shareholders of the Companies approving amalgamation in terms of the report. On 25th July, 
1996, an order was passed directing notice of the Petitions to be served on the Regional Director, 
Company Law Board and the Official Liquidator. Pursuant to the said notice, the Official 
Liquidator is present in the Court. Insofar as the Regional Director is concerned, it is apparent that 
there was some mis-discrepancy in the said Order and the notice in fact was to the Regional 
Director, Western Region, Department of Company affairs, Bombay. Shri. Baderinarayanan, 
additional Central Government Sanding Counsel appears on behalf of the Regional Director, 
Western Regional Department of Company  Affairs.  

 
4.  On 5th September, 1996 a further order was passed in the presence of the official liquidator as 

also the Additional Central Government Standing Counsel representing the Regional Director of 
Company Affairs. The matter was adjourned for report of the liquidator.  

 
5.  The liquidator has field his report has required by the second proviso to section 394 of the 

Companies Act. The said report has been taken on record. The said report is in the respect of Sesa 
Shipping Limited. In para 12 of the said report, the official liquidator has set out that there is no 
material available which could prove that the affairs of the Company has been conducted in a  
manner prejudicial to the interest of  its members or the public interest. In other words, he has 
not oppose the skim of amalgamation has approved by the members of the Company. Shri. 
Baderinarayanan, also does not oppose the said skim on instruction from his clients.  

 
6.  On hearing Counsel for the Companies, the official Liquidator and Counsel for the Regional 

Director, Department of Company Affairs, Western Region, Bomay. I am satisfied that the 
Companies have complied with the requirements of Sections 391 and 394 of the Indian 
Companies Act and that there is no valid objection to the scheme as approved by the 
shareholders of the respective Companies. In view of the above, both the Company Petitions 
have to be allowed. 

 
7. Company Petition No 11-S/96 is allowed in terms of prayers (a) and (b). 
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8. Company Petition No. 12-S/96 is allowed in terms of prayers (a) and (b). 
 

9. The Additional Registrar at Panaji is directed to transcribe this Order in Form No. 41 of the 
Companies (Court) Rules, 1959 and in terms of the draft submitted. 

 
10. Each of the petitioners to pay cost of Rs. 1000/- to the Official Liqidator in the resopective 

Company Petitions. 
 

11. In the circumstances of the case, Company Petitions are accordingly disposed of. 
 

 
Sd/- 

Assistant Registrar 
High Court of Mumbai 

Panaji (Goa) 
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‘ANNEXURE P1’ 
 
 

THE HIGH COURT OF JUDICATURE AT BOMBAY, PANAJI BENCH, 
PANAJI – GOA. 

 
In the matter of the Companies Act, 1956 

 
And  

 
In the matter of Sesa Goa Limited 

 
 

Company Petition No. 12-S of 1996 
Connected with 

Company Application No. 8-S of 1996. 
 

 SESA GOA LIMITED                                                                                                     …… Petitioner 
  

 
Before the Hon’ble Mr. Justice F.I. Rebello 

 
 

          Dated : October 5th, 1996 
ORDER ON PETITION 

 
 The above petition coming on for hearing on 5th October, 1996, upon reading the said petition, 

the order dated 8th May, 1996 (further modified by order dated 13th June, 1996) whereby the 
petitioner Company was ordered to convene a meeting of its equity shareholders for the 
purpose of considering and if though fit, approving with or without modification, the Scheme of 
Amalgamation of Sesa Shipping Limited with Sesa Goa Limited and annexed to the affidavit of 
Shri C.D. Chitnis, Secretary of the petitioner Company, dated 23rd April, 1996 and the issues of 
‘Navhind Times’ dated 1st June, 1996, and ‘Sunaprant’ dated 1st June, 1996 respectively, each 
containing the advertisement of the said notice convening the said meeting directed to be held 
by the said order dated 8th May, 1996, the affidavit of Mr. T. Pooran filed on the 19th June, 1996 
showing the publication and dispatch of the notices convening the said meeting and the report 
of the Chairman of the said meeting dated 29th June, 1996 as to the result of the said meeting, 
and upon hearing Shri. E. P. Badrinarayanan, Addl. Central Government Standing Counsel for the 
Regional Director, Western Region, Department of Company Affairs, Government of India and it 
appearing from the report that the proposed Scheme of Amalgamation has been approved 
unanimously by the members present and voting in person or by proxy. 

 
This Court doth hereby sanction the Scheme of Amalgamation of Sesa Shipping Limited with 
Sesa Goa Limited set forth as Annexure P1 to the petition and the Schedule hereto both hereby 
declare the same to be binding on the petitioner Company, its members and creditors, 
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And this Court doth further order:- 
 

(i) that with effect from 1st January 1996 (hereinafter called’ the transfer date’) the entire 
business and undertaking including all movable and immovable and other assets of 
whatsoever nature and all licences, rights, trade-marks, patents, privileges, claims, etc. of 
Sesa Shipping Limited shall be transferred to and be deemed to be transferred, without 
further act or deed, to Sesa Goa Limited and the same be pursuant to Section 394 of the 
Companies Act, 1956, transferred to and vested in Sesa Goa Limited free from all estate and 
interest of Sesa Shipping Limited subject to the mortgages and charges now affecting the 
same; 

 
(ii) that with effect from the transfer date, all liabilities, debts, obligations and duties of Sesa 

Shipping Limited shall also be transferred and be deemed to be transferred, without further 
act or deed, to Sesa Goa Limited and accordingly the same be, pursuant to Section 394 (2) of 
the Companies Act, 1956, transferred to and become liabilities and duties of Sesa Goa 
Limited; 

 
(iii) that all proceedings, by or against the petitioner Company pending on the transfer date and 

relating to the property, rights, powers, liabilities, obligations and duties of Sesa Shipping 
Limited shall be continued and enforced by or against Sesa Goa Limited. 

 
 

(iv) that with effect from the transfer date Sesa Shipping Limited be and is dissolved without 
winding up. 

 
 
That the said Company do file with the Registrar of Companies a certified copy of this order within 30 
days from this date. 
 

Date this 5th day of October, 1996. 
Addln. Registrar. 

 
 
 
 
 
 
The Seal of the High Court  
Of Bombay. 
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    SCHEME OF AMALGAMATION 
 

(Under Sections 391 and 394 of the Companies Act, 1956) 
 

OF 
 

SESA SHIPPING LIMITED 
 

WITH 
 

SESA GOA LIMITED 
 

PRELIMINARY 
 

A. In this SCHEME, unless inconsistent with the subject or context, the following expressions shall be 
deemed to mean: 

 
a) “Transferor Company” or “Amalgamating Company” means SESA SHIPPING LIMITED, a 

Company within the meaning of the Companies Act, 1956 and having its Registered Office 
at “Sesa Ghor”, 20 EDC Complex, Patto, Panaji, Goa 403 001. 
 

b) “Transferee Company” or “Amalgamated Company” means SESA GOA LIMITED, a Company 
incorporated under the provisions of the Companies Act, 1956 and having its Registered 
Office at “Sesa Ghor”, 20 Edc Complex, Patto, Panaji, Goa 403 001. 
 

c) “The Act” means the Companies Act, I of 1956. 
 

d) “Transfer Date” means the commencement of business on the 1st day of January One 
thousand nine hundred and ninety six (01.01.1996) 
 

e) “Effective Date” means the commencement of business on the 1st day of January One 
thousand nine hundred and ninety six (01.01.1996) 

 
 

B. The Authorised Share Capital of Transferor Company is Rs. 20,00,00,000/- (Rupees Twenty crores 
only) divided into 2,00,00,000 Equity Shares of Rs. 10/- (Rupees ten only) each, out of which the 
issued and subscribed capital is Rs. 20,00,00,000/- (Rupees Twenty  crores only) divided into 
2,00,00,000 Equity Shares of Rs. 10/- (Rupee ten only) each. 

 
C. The Authorised Share Capital of Transferee Company is Rs. 20,00,00,000/- (Rupees Twenty crores 

only) divided into 2,00,00,000 Equity Shares of Rs. 10/- (Rupess ten only) each, of which the 
issued capital is Rs. 19,68,12,000/- (Rupes Nineteen crores sixty eight lakhs  twelve thousand 
eight hundred and seventy only) divided  into 1,96,81,200 Equity Shares of Rs. 10/- (Rupees ten 
onlt) each and the subscribed capital is 19,63,35,870/- (Rupees Nineteen crores sixty three lakhs 
thirty five thousand eight hundred and seventy only) divided into 1,96,33,587 equity shares of Rs. 
10/- (Rupees ten only) each. 
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D. The Transferor Company is the wholly owned subsidiary of the Transferee Company. 
 
 
SCHEME 
 
 

1. The undertaking and business of the Transferor Company shall with effect from the Transfer Date 
and without further act or deed stand transferred to the Transferee Company, pursuant to 
Sections 391 (2) and 394 (2) of the Act and vest in the Transferee Company for all the estate, 
interest of the Trasferor Company as a going concern but subject nevertheless, to all charges, if 
any, then affecting the same or any part thereof and on the Transfer Date, the Transferor 
Company, shall be amalgamated with the Transferee Company. 

 
2. (a)  For the purpose of the SCHEME, the undertaking and business of the Transferor Company 

shall include: 
 

(i)    All the assets, movable and immovable properties, of the Transferor/Company immediately   
   before the amalgamation, and 

 
(ii) All the liabilities of the Transferor Company immediately before the amalgamation. 

 
(b) Without prejudice to the generality of the foregoing sub-clause (a), the said undertaking and 
the business of the Transferor Company shall incude: 

 
(i) All the properties, rights and claims whatsoever of the Transferor Company and its entire 

undertaking, authorities, privileges, industrial and other licences, and the rights in respect of 
property, movable and immovable, leases, tenancy rights and other industrial property 
rights, registrations, approvals, clearances, fittings and fixtures, telephones, telex and fax 
connections, cash balances, reserves, security deposits, refunds, outstanding balances, 
stocks, investments, licences, contracts, agreements and other rights and interests of all 
description in and arising out of such properties as may belong to or be in possession of the 
Transferor Company and all books of accounts and documents and records relating thereto, 
but subject to all charges affecting the same. 

 
PROVIDED ALWAYS the SCHEME shall not operate to enlarge the security for any loan, deposit or faculty 
created by or available to the Transferor Company which shall vest in the Transferee Company by virtue 
of the amalgamation and the Transferee Company shall not be obliged to create any further or additional 
security there for after the amalgamation has been effective or otherwise. 
 

(ii) All the liabilities, debts, obligation and duties of the Transferor Company shall also stand 
transferred to the Transferee Company with effect from the Transfer Date without any 
further act or deed pursuant to Section 394 (2) of the Act so as to become the liabilities 
of the Transferee Company. 

 
3. The General Reserve, Share Premium Account and the balance in the Profit and Loss Account in 

the balance sheet of the Transferor Company be included in the General reserve Share Premium 
Account and the balance in the Profit and Loss Account respectively in the Balance Sheet of the 
Transferee Company. 
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4. Upon this SCHEME being effective, if any suit, appeal or other proceedings of whatsoever nature 

by or against the Transferor Company or any of them be pending, the same be continued, 
prosecuted and enforced by any or against Transferee Company. 

 
 

5. The Transferee Company undertakes that on the SCHEME of amalgamation becoming fully 
effective in accordance with the provisions of Section 391 and 394 of the Act, to engage from the 
Effective Date all employees who may be in service with the Transferor Company on the 
aforesaid date on terms and conditions  not less favourable than the terms of employment which 
the said employees enjoyed as on that date. 

 
 

6. On and from the Transfer Date, the Transferor Company shall be deemed to have carried on and 
to be carrying on the business on behalf of and on account of the Transferee Company until such 
time as the SCHEME of amalgamation becomes effective in terms herein contained.  From the 
Transfer Date, the Transferor Company shall carry on its business with proper prudence and shall 
not without the concurrence of the Transferee Company, alienate, charge or otherwise deal with 
the said undertaking or any part thereof except in the ordinary course of business or vary the 
terms and conditions of employment of any of its employees, income, or vary the terms and 
conditions of employment of any of its employees, income, or profit accruing to the Transferor 
Company or losses incurred by it, shall for all intents and purposes be the income, profit or losses 
or the case may be, of the Transferee Company and the Transferor Company shall account to and 
be entitled to be indemnified by the Transferee Company. 
 
 

 
7. The Transfer and vesting of the properties and liabilities and the continuance of the proceedings 

mentioned hereinabove shall not affect transactions or proceedings already concluded by the 
Transferor Company on or after the Transfer Date to the end and intent that the Transferee 
Company accepts on behalf of itself all acts, deeds, bonds agreements and other instruments of 
whatsoever nature done and executed by the Transferor Company. 

 
 

8. Subject to the other provisions herein contained, all contracts, deeds, agreements, and other 
instruments of whatsoever nature subsisting or having effect immediately before the 
Amalgamation to which the Transferor Company or any of them are a party, shall be in full force 
and effect against or in favour of the Transferee Company and may be enforced as fully and 
effectively as if instead of the Transferor Company, the Transferee Company had been a party 
thereto. 
 

 
9. Upon the Amalgamation becoming effective, the shares held by the Transferee Company in the 

Transferor Company i.e. 2,00,00,000 Equity Shares of Rs. 10/- each, shall stand cancelled and 
shall vest in the Transferee Company. 

 
10. This  SCHEME  is  subject  to  such  modifications  as  the  High  Court  of  Bombay   at   Panaji   

may   impose  or  the  Transferor  Company  may   prefer   and  the  High  Court  may  approve  
and  the Board  of  Directors  of  the  Transferor  Company  and  the  Transferee  Company  may  
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consent on behalf of all concerned to any condition which the High Court may think fit to impose. 
In the construction herein, the word “SCHEME” shall also means the SCHEME as so modified. 
 

 
11. This SCHEME shall not in any manner affect the rights of any of the Creditors of the Transferor 

Company, in particular the Secured Creditors shall continue to enjoy and hold charge upon their 
respective securities. 

 
12. The implementation of this SCHEME is conditional upon and subject to: 

 
a) The sanction of the SCHEME by the High Court of Bombay at Panaji, under Section 391 of 

the Act and the appropriate orders being made by the said High Court pursuant to Section 
394 of the Act for effecting the Amalgamation under this SCHEME. 
 

b) The approval and consent of any authorities concerned as may be required under any 
statute being obtained and granted in respect of any of the matters in respect of which 
such approval and consent be required. 

 
13. This SCHEME although operative from the Transfer Date shall take effect finally and from the 

date on which any the aforesaid sanctions or approvals or order shall be last obtained, which 
shall be Effective Date for the purpose of this SCHEME. 

 
14. All costs, charges, and expenses of the Transferor Company and the Transferee Company 

respectively in relation to or in connection with negotiations leading upto the SCHEME and/or 
carrying out and completing the terms and provisions of this SCHEME and of and incidental to the 
completion of Amalgamation of the Transferor Company in pursuance of this SCHEME shall be 
borne and paid by the Transferee Company. 

 
15. The Transferor Company and/or any other person interested shall be at liberty to apply to the 

Court from time to time for necessary directions in matters relating to the SCHEME or any terms 
thereof. 

 
16. Upon this SCHEME becoming effective the Transferor Company shall stand dissolved without 

winding up as and from the Effective Date or such date as the High Court may direct. 
 

17. In the event of this SCHEME failing to take effect finally before the 30th day of September 1997, or 
within such further period or periods as may be agreed upon between the Transferor Company 
(by its Directors) and the Transferee Company (by its Directors) this SCHEME shall become null 
and void and in that event no rights and liabilities whatsoever shall accrue to or be incurred inter 
se to or by the parties or any of them.  
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COPY OF THE ORDER DATED 06th JUNE, 2003 OF HIGH COURT OF JUDICATURE AT BOMBAY, PANAJI 
BENCH MADE UNDER SECTION 394 OF THE COMPANIES ACT, 1956, IN THE MATTER OF THE SCHEME OF 
AMALGAMATION OF A. NARAIN MINES LIMITED WITH SESA GOA LIMITED ANNEXED TO THE 
MEMORANDUM OF ASSOCIATION PURSUANT TO SECTION 391(4)  OF THE COMPANIES ACT, 1956. 

 
IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY PETITION NO.6-S OF 2003 
 
 
Sesa Goa limited,  
A Company incorporated 
Under the Companies  
Act, 1956 having its  
Registered office at  
Sesa Ghor, 20 EDC 
Complex, Patto, 
Panaji, Goa-403 001                                                                            …Petitioner 
 
 
 
Mr. R.G. Ramani, Advocate for the Petitioner. 
Mr. V. P. Thali, Senior Central Government Standing Council for Regional Director. 
 
Mr. Ahmed Kunju, Official Liquidator present in person. 
 

                                           CORAM; P.V.HARDAS 
DATED:  6TH JUNE, 2003. 

 
ORAL JUDGEMENT 
 
  
1. Heard Mr. R. G. Ramani, learned Councel for the Petitioner, Mr. V. P. Thali, learned Senior Central 
Government Standing Councel for Regional Director and Mr. Ahmed Kunju, learned Official Liquidator. 
 
2. Mr. V.P. Thali, learned Senior Central Government Standing Councel has produced on record a 
letter signed by the Regional Director, Company Affairs Western Region, Government of India, giving no 
objection to the approval of the Scheme of Amalgamation. 
 
3. Mr. Ahmed  Kunju, learned Official Liquidator has also filed his report on record wherein it is stated 
that the affairs of the Company have not been conducted in the manner prejudicial to the interests of its 
members and of the Transferor Company. 

 
4. Mr. R. G. Ramani, learned Councel for the Petitioner has placed the Minutes of the order on 
record. The same is marked ‘X’ for the purpose of identification. Order in terms of the Minutes of the 
Order at ‘X’ is passed. 
 
5. The Petitioner shall pay the costs of Rs.2000/- each to the learned Official Liquidator and to the 
Regional Director, Department of Company Affairs Western Region, Government of India. 
 
 

P. V.HARDAS, J. 
 
RD 
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IN THE HIGH COURT OF BOMBAY AT PANAJI 

                                                                     Original Jurisdiction 
 

 

Company Petition No6-S/2003 
Connected with 

Company Application No.65-S/2002 
                                               
 
                                                    In the matter of section 391 and 
                                                   394 of the Companies Act, 1956 
                                                               AND 
                                                       In the matter of the scheme of 
                                                   Amalgamation of 
                                                   A. Narrain Mines Limited                
                                                  (Transferor Company) with Sesa 
                                                    Goa Limited (Transferee Company) 
 
Sesa Goa Limited, a Company 
Incorporated under the 
Companies Act,1956 having 
Its Registered Office at Sesa  
Ghor, 20 EDC Complex, 
Patto,Panaji,Goa-403 001.                                              ..Petitioner 
 
                             Before the Hon’ble Mr. Justice P.V.Hardas 

Dated: 6th June, 2003 
Order under Section 394 

Upon the above petition coming on for further hearing on the 6th day of June 2003, upon reading 
the said petition and upon hearing Mr. V.P. Thali, Sr. Central Government Standing Counsel for Regional 
Director, Western Region, Department of Company Affairs,Government of India and Shri Ahmed Kunju, 
the official Liquidator and Mr. R.G. Ramani, Advocate for the petitioner company. 
 
 

THIS COURT DOTH ORDER 
1. That all the property, rights and powers of the Transferor Company specified in the first, second and 
third parts of the Schedule hereto and all the other property, rights and power of the Transferor 
Company  be transferred without further act or deed to the Transferee Company and accordingly the 
shall, pursuant to Section 394(2) of the Companies Act, 1956, be transferred to and vest in the Transferee 
Company for all the estate and interest of the Transferor Company therein but subject nevertheless to all 
charges now affecting the same; and  
2. That all the liabilities and duties of the Transferor Company be transferred without further act or 
deed to the Transferee Company and accordingly the same shall, pursuant to section 394(2) of the 
Companies Act, 1956, be transferred to and become the liabilities and duties of the Transferee Company; 
and 
3. That all proceeding now pending by or against the Transferor Company be continued by or 
against the Transferee Company; and 
4. That the Transferee Company shall not allot to the members of the Transferor Company any 
shares in the Transferee Company as the scheme of amalgamation does not involve transfer of any shares 
to the Transferee Company since the shares of the Transferor Company are entirely held by the 
Transferee Company; and 
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5.            That the Transferor Company do within 30 days after the date of this order cause a certified copy 
of this order to be delivered to the Registrar of Companies for registration and on such certified copy 
being so delivered the Transferor Company shall be dissolved effective from 1st April, 2002 and the 
Registrar of Companies shall place all documents relating to the Transferor Company and registered 
with him on the Transferee Company and the files relating to the said two companies shall be 
consolidated accordingly ;and  

 
6. That any person interested shall be liberty to apply to the Court in the above matter for any 
directions that may be necessary. 

 
      

 
SCHEDULE 

 
 

PART-I 
 
A. Mining Lease No.2236 dated 29.5.1998 effective from 28.10.1992 granted by Department of 

Mines & Geology, Govt. of Karnataka, in accordance with Mineral Concession Rules, 1960. 
 

B.      Land (Free hold property) acquired and held upto date as under:- 
(i) Survey No.23/2P2 admeasuring 3 acres 32 guntas; 
(ii) Survey No. 42 admeasuring 2 acres 20 guntas; 

     
   Located at Megalahalli, Hireguntanur Hobli, Holalkere Taluka, Chitradurga District, State of        
Karnataka. 

   
C. Buildings at mining establishment, workshops and offices alongwith furniture and equipment 

having their Written Down Value at Rs20,47,000/-as on the appointed date. Capital work in 
progress of Rs.5,91,000/- as on the appointed date. 

 
D. Plant and Machinery, Equipments, Vehicles having their Written Down Value at Rs.62,02,000/- as 

on the appointed date. 
 
 
 

PART-II 
 
                                                           
 Leasehold property held under Lease Agreement dated 15th February,1997 between A. Narrain 

Mines Limited and Governor of  Karnataka (Principal Chief Conservator of Forest, Bangalore,) 
admeasuring  163.50 hectares, located at Madikeripura Village (Nirthadi State Forest). Holalkere 
Taluka. Chitradurga District, Karnataka. 

 
 
 
 
 
 
 
 
 



27 

 

PART-II 
 

 Other Assets 
 
 All other current assets, loans and advances as determined according to the audited Balance 

Sheet as at 31st March, 2002. 
 
 
 
 Dated this 6th day of June, 2003. 
 
 
                                                  
 
 
 
            (By the Court)                                                                                            
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COPY OF THE ORDER DATED 4TH FEBRUARY, 2005 OF HIGH COURT OF JUDICATURE AT BOMBAY, PANAJI 
BENCH MADE UNDER SECTION 394 OF THE COMPANIES ACT, 1956, IN THE MATTER OF THE SCHEME OF 
AMALGAMATION OF A. NARAIN MINES LIMITED WITH SESA GOA LIMITED ANNEXED TO THE 
MEMORANDUM OF ASSOCIATION PURSUANT TO SECTION 391(4)  OF THE COMPANIES ACT, 1956. 
 
 

IN THE HIGH COURT OF BOMBAY AT GOA 
 

COMPANY PETITION NO, 18-S OF 2004 
 
 
Sesa Goa Limited, 
A Company incorporated under the  
Companies Act, 1956 having its  
Registered Office at Sesa Ghor,  
20 EDC Complex. Patto  
Panaji, Goa 403 001                                                           ……… Petitioner. 
 
 
 
Mr. R.G. Ramani, Advocate for the petitioner. 
 
Mr. V.A. Lawande, Advocate for the GHRSSIDC Ltd. 
 
Mr.C.A. Fereira. Sr. Central Government Standing Counsel for the Ministry of Company Affairs. 
 
 
                                       CORAM: A.P. LAVANDE . J. 

                                       
DATE: 4TH FEBRUARY, 2005. 

 
 
ORAL JUDGMENT  :  
 
 
 
1.  Heard Mr. Ramani learned Counsel appearing for the petitioner. Order interms of the 
Minutes of the Order submitted today which is taken on record and marked “X” for identification. 
 
2. The petitioner to pay costs of Rs. 5,000/- in favour the regional Director, Ministry of 
Company Affairs, Mumbai. The costs shall be paid within a period of four weeks from today. The petition 
stands disposed of.  
 
 

 
 
A.P. LAVANDE, J. 
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     IN THE HIGH COURT OF BOMBAY AT GOA 
 
 

         Original Jurisdiction 
 

Company Petition No. 18-S of 2004 
 

       Connected with 
 

Company Application No. 46-S/2004 
 
 
 

In matter of Sections 391 and 394 of the 
Companies Act,1956 
 
 
AND 
 
 
In matter of the Scheme of Amalgamation 
of Sesa Kembla Coke Coke Company ) with 
Sesa Goa Limited 9Transferee Company) 

 
 
 
Sesa Goa Limited, 
A Company incorporated under  
The Companies Act, 1956 having  
Its Registered Office at Sesa Ghor, 
20 EDC Complex, Patto,  
Panaji, Goa – 403001.      --- 
Petitioner 
 
 
 

Before the Hon’ble Mr. Justice A. P. Lavande 
 
Dated 4th February 2005 

 
 

 
Minutes of Order under section 394 

 
Upon the above petition coming on for further hearing on the 28th day of January, 2005, upon  reading 
the said petition and upon hearing Mr. C. A. Fereira, Senior Central Government  Standing Counsel for 
the Regional Director, Ministry of Company Affairs, Western Region, Government of India and Mr. R. G. 
Ramani, Advocate for the Petitioner Company 
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THIS COURT DOTH ORDER 
 

 
1. That the scheme of amalgamation of the Transferor Company with the Transferee Company is 
hereby sanctioned as set forth in Annexure P1 to the Petition and the Schedule I hereto doth hereby 
declare the same to be binding on the Transferee Company, its Members and Creditors. 
 
2. That from the effective date, Clause III of the Memorandum of Association of the Transferee 
Company would stand amended with the addition of clauses detailed hereunder to carry out the 
business of the transferor Company. 

 
 
 

(i) To carry on business of manufacture of coke and market the same both in 
wholesale and retail in the local and international  

 
(ii) To provide consultancy service in the specialized technology in the setting up of 

non-recovery type of coking ovens; and 
 
3. That the entire business and undertaking including all the properties, rights, claims interests 
and titles of every description of or relating to the Transferor Company and its entire authorities, 
privileges, technology licenses, industrial and other licenses, and the rights in respect of property, 
movable and immovable, leases, tenancy rights, sanctions, Govt. approvals and other assets of 
whatsoever nature including patent rights, trade marks and other industrial property rights, 
registrations, approvals, clearances, fittings and fixtures, telephones, telex and fax connections, cash 
balances, reserves, security deposits, refunds, outstanding balances, stocks investments, licenses, 
contracts, agreements and other rights and interests of all description in and arising out of such 
properties as may belong to or be in possession of the Transferor Company and all books of accounts 
and documents and records relating thereto, and all the properties, right and powers of the Transferor   
Company more particularly specified in the first, second and third parts of the Schedule II hereto be 
transferred without further act or deed to the Transferee Company  and accordingly the same shall, 
pursuant to Section 394(2) of the Companies Act, 1956, be transferred and vest in the Transferee 
Company for all the estate and interest of the Transferor Company therein but subject to all charges 
now affecting the same; and  
 
4 That all the liabilities, debts, obligations and duties of the Transferor Company be transferred 
without further act or deed to the Transferee Company and accordingly the same shall, pursuant to 
Section 394(2) of the Companies Act, 1956, be transferred to and become the liabilities debts, 
obligations and duties of the Transferee Company; and  

 
5. That all proceedings now pending by or against the Transferor Company be continued by or 
against the Transferee  Company ; and 

 
6. That the Transferee Company shall not allot to the member of the Transferor Company any 
shares in the Transferee Company as the scheme of amalgamation does not involve transfer of any 
shares to the Transferee Company since the shares of the Transferor Company are entirely held by the 
transferee Company; and  
 
7. That  the  transferor  Company  do  within  30  days  after  the  date  of  this  order  cause  a  
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certified copy of this order to be delivered to the registrar of Companies for registration and on such 
certified copy being so delivered, the Transferor Company shall be dissolved effective from 1st  April 
2004 without winding up and the Registrar of Companies shall place all documents relating to the 
Transferor Company and registered with him on the file kept by him in relation to the Transferee 
Company and the files relating to the said two companies shall be consolidated accordingly; and  
 
8. That any person interested shall be at liberty to apply to the Court in the above matter for any 
directions that may be necessary. 
 

 
SCHEDULE I 

 
 

Scheme of Amalgamation as annexed 
 
 

SCHEDULE II 
PART –I 

 
A. Buildings at its establishments at Amona Village, Bicholim Taluka, alongwith furniture & 

fixtures and office equipments having their Written Down Value at Rs. 76,818 million as on the 
appointed  date. Capital work in progress of Rs. 18.016 million as on the appointed date. 

 
B. Plant and Machinery, Vehicles having their Written Down Value Rs. 737.273 million as on the 

appointed date. 
 

 
PART – II 

 
Leasehold property admeasuring 11,85,413 square meters, granted by Goa Industrial Development 
Corporation, bearing survey nos. 61/1 (part), 61/3 (part) 62, 63 (part) 120/1, 121, 177 (part), 205 (part), 
206 (part) & 207 (part) of Navelim Village, Bicholim taluka and survey nos. 54 (part) and 56/17 (part) of 
Amona Village, Bicholim Taluka. 
 
 

PART – III 
 
Other Assets  
 
 
All other current assets, loans and advances as determined according to the audited Balance Sheet as at 
31st March 2004. 
 
 
 
Dated this 4th day of February, 2005 
 
(By the Court) 
 
 
 
        Asst. Registrar 
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SCHEDULE I  
SCHEME OF AMALGAMATION 

(Under Sections 391 and 394 of the Companies Act, 1956) 
OF 

SESA KEMBLA COKE CO. LTD. 
WITH 

SESA GOA LIMITED 
 

THE SCHEME 
 
PRELIMINARY 

A. In this Scheme, unless inconsistent with the subject or context, the following 
expressions shall be deemed to mean : 
 
a) “transferor Company” or “ Amalgamating Company” means SESA KEMBLA COKE 

CO. LTD., A Company within the meaning of the Companies Act, 1956 and having 
its, Registered Office at “Seas Ghor” , 20 EDC Complex, Patto, Panaji, Goa, 403 
001. 

 
b) “Transferee Company “ or “ Amalgamated Company” means  SESA GOA LIMITED , 

A Company incorporated under the provisions of the Companies Act,1956, and 
having its Registered  Office at “ Sesa Ghor” , 20 EDC Complex, Patto, Panaji,goa. 
403 001. 

 
c) “The Act” means the Companies Act, I of 1956, 

 
d) “ Appointed Date “ means the commencement of business on the first day of  

April, 2004 or such other date as the High Court of Bombay at Panjim may direct.   
 

e) “Effective Date” means the date on which certified copies of the High Court 
orders sanctioning the Scheme of Amalgamation and vesting the undertaking 
including the assets, liabilities, rights, duties, obligations and the like of the 
Transferor Company in the Transferee Company are filed with the Registrar of 
Companies, Goa, after obtaining all the consents, approvals permissions, 
resolutions, agreements, sanctions and orders necessary thereto. 

 
f) “The Board” means the Board of Directors of the Transferor Company, or the 

Transferee Company as the case may be. 
 

g) “The High Court”means the High Court of Judicature at Bombay (Panaji Branch). 
 

h) “The Scheme” means the Scheme of Amalgamation for the amalgamation in its 
present form submitted to the High Court for sanction or with any modification 
approved by the shareholders or imposed or directed by the High Court. 

 
B. The Authorised Share, Issued, Subscribed and Paid-up Share Capital of Transferor    

Company is Rs. 25,00,00,000/- (Rupees Two Hundred Fifty Million Only) divided 
into 2,50,00,000 Equity Shares of Rs. 10/-( Rupees Ten Only) each. 

 
C.   The Authorised Share Capital of the Transferee Company is Rs. 20,00,00,000/- 

(Rupees Two Hundred Million Only)  divided   into  2,00,00,000  Equity  Shares   of 
Rs. 10/-  (Rupees Ten Only)  each,  of which  the  issued,  subscribed  and  paid-up 
capital is  Rs.  19,68,10,100/- (Rupees  One  Hundred  Ninety  Six  Million  Eight  
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Hundred Ten Thousand One Hundred Only) divided into 1,96,81,010 Equity 
Shares of RS.10/- (Rupees Ten Only) each. 

 
D. The Transferor Company is the wholly owned subsidiary of the Transferee 

Company. 
                   

AMENDMENT OF CLAUSE III OF THE MEMORANDUM OF ASSOCIATION OF THE 
TRANSFEREE COMPANY  
 
From the effective date, the Memorandum of Association of the Transferee Company 
would stand amended with the addition of clauses detailed here under to carry out 
the business of the Transferee Company 

(1) To carry on business of manufacture of coke and market the same both in 
wholesale and retail in the local and international markets. 

(2) To provide consultancy service in the specialized technology in the setting up 
of non-recovery type of coking ovens. 

  
TRANSFER OF UNDERTAKING UNDER THE SCHEME 
 
The undertaking and business of the Transferor Company shall with effect from the 
Appointed Date and without further act or deed stand transferred to and vest in or 
deemed to be vested in the Transferee Company persuant to Section 391(2) and 
394(2) of the Act without any further act,deed,matter  or thing so as to become the 
property of the Transferee Company for all the estate, interest of the Transferor 
Company as a going concern but subject nevertheless, to all charges, if any, then 
affecting the same or any part thereof and on the Appointed Date, the Transferor 
Company, shall be amalgamated with the Transferee Company. 

(a) For the purposes of the Scheme, the undertaking and business of the 
Transferor Company shall include: 
 

(i) All the assets, movable and immovable properties, of the Transferor 
Company immediately before the amalgamation; and 

(ii) All the liabilities of the Transferor Company immediately before the 
amalgamation. 

(b) Without  prejudice to the generality of the foregoing  sub-clause (a), the said 
undertaking and the business of the Transferor Company shall include:    
   

(i) All the properties, rights, claims, estates, interests, and titles of every  description 
of or relating to the Transferor Company and its entire undertaking, authorities, 
privileges, technology, licenses and rights in respect of property, movable and 
immovable, leases, tenancy rights, sanctions, Govt. approvals and other assets of 
whatsoever nature including patents, patent rights, trade marks and other 
industrial property rights, registrations, approvals, clearances, fittings and fixtures, 
telephones, telex and fax connections, cash balances, reserves, security deposits, 
refunds, outstanding balances, stocks investments, licenses, contracts, 
agreements, and other rights and interests of all description in and arising out of 
such properties as may belong to or be in possession of the transferor Company 
and all books of accounts and documents and records relating thereto, but subject 
to all  charges affecting the same. 

 
(ii) All the liabilities, debts, obligations, and duties of the Transferor Company shall 

also stand transferred to the Transferee Company with effect from the Appointed 
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 Date without any further act or deed pursuant to Section 394 (2) of the Act so as 
to become the Transferee Company.  

 
3. In no case shall the  Scheme operate to enlarge the security for any loan, deposit or facility 

 Created by or available to the Transferor Company which shall vest in the Transferee Company 
by virtue of the amalgamation and in no case shall the Transferee Company be obliged to create 
any further or additional security therefor after the amalgamation has been effective or 
otherwise. 

  
4. The balance in the Profit and Loss Account in the Balance Sheet of the Transferor Company as on 

the Appointed Date be included in the balance in the Profit and Loss Account in the Balance 
Sheet of the Transferee Company as on the Appointed Date.  

 
5. Upon this Scheme being effective, if any suit, appeal or other proceedings of whatsoever nature 

by or against the Transferor Company or any of them be pending, the same be continued, 
prosecuted and enforced by any or against the Transferee Company. 

 
6. The Transferee Company undertakes that on the Scheme of amalgamation becoming fully 

effective in accordance with the provisions of Section 391 and 394 of the Act, to engage from 
the Effective Date all employees who may be in service with the Transferor Company on the 
aforesaid date on terms and conditions not less favourable than the terms of employment which 
the said employees enjoyed as on that date. The services of the said employees shall for all 
purposes, including accrued leave benefits, retrenchment compensation and so on shall be 
regarded as continuous and without any break or interruption of service by reason of the 
transfer of the undertaking to the Transferee Company. 

 
7. With effect from the Appointed Date and up to the Effective Date, the Transferor Company shall 

carry on and be deemed to carry on all its business and activities and stand possessed of its 
properties and assets for and on account of and in trust for the transferee Company. From the 
Appointed Date and up to the Effective Date, the Transferor Company shall carry on its business 
with proper prudence and shall not without the concurrence of the Transferee Company, 
alienate, charge or otherwise deal with the said undertaking or any part thereof except in the 
ordinary course of business or vary the terms and conditions of employment of any of its 
employees. From the Appointed date and upto the Effective date, all the profits accruing to the 
Transferor Company or losses arising or incurred by it shall for all purposes be treated as the 
profits or losses of the Transferee Company as the case may be. 

 
8. The Transferor Company  shall not without the consent of the Transferee Company declare any 

divided for the financial year commencing from 1st April, 2004 and subsequent financial years 
during which the Scheme has not become effective. 

 
 Subject to the provisions of this scheme becoming effective, the profits of the Transferor 

Company for the period beginning from 1st April, 2004 shall belong to and be the profits of the 
Transferee Company and will be available to the Transferee Company for being disposed of in 
any manner as it thinks fit including declaration of dividend by the Transferee Company I respect 
of its year ending 31st March, 2005 or any other thereafter. 

 
9. The transfer and vesting of the properties and liabilities and the continuance of the proceedings 

mentioned hereinabove shall not affect transactions or proceedings already concluded by the 
Transferor Company on or after the Appointed Date to the end and intent that the transferee 
Company accepts on behalf of itself all acts, deeds, bonds agreements and other instruments of 
whatsoever nature done executed by the Transferor Company. 
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10. Subject to the other provisions herein contained, all contracts, deeds, agreements, lease rights 
and other instruments of whatsoever nature subsisting or having effect immediately before the 
Amalgamation to which the Transferor Company and may be enforced as fully and effectively as 
if instead of the Transferor Company, the Transferee Company had been a party thereto. 

 
11. Upon the Amalgamation becoming effective, the shares held by the Transferee Company in the 

Transferor Company i.e. 2,50,00,000 Equity Shares of Rs. 10/- each, shall cancelled. 
 
12. The Transferor Company and the Transferee Company through their respective Boards may 

consent on behalf of all persons concerned to any modifications or amendments of this scheme 
or to any conditions which the High Court and / or any other authority under the law may deem 
fit to approve of or impose or which may otherwise be considered necessary or desirable for 
settling any question or doubt or difficulty that may arise for carrying out the scheme and do all 
acts, deeds and things as may be necessary, desirable or expedient  for putting the scheme into 
effect. The aforesaid powers of the Transferor Company and the committee or committees of 
the Boards or by any Director authorised  by the respective Boards. In the event that any 
condition or or conditions are imposed by any authority which the Transferor Company and/or 
the Transferee Company find unacceptable for any reason whatsoever then the Transferor 
Company and/or the Transferee Company shall be entitled to withdraw from the Scheme. 

 
13. This Scheme shall not in any manner affect the rights of any of the Creditors of the Transferor 

Company, in particular the Secured Creditors shall continued to enjoy and hold charge upon 
their respective securities. 

 
14. The implementations of this Scheme is conditional upon and subject to: 
 

a) The sanction of the Scheme (with or without modifications) by the High Court of the 
Bombay at Panaji, under Section 391 of the Act and the appropriate orders being made 
by the said High Court pursuant to Section 394 of the Act for effecting the 
Amalgamation under this Scheme.   

 
b) The approval and consent of any authorities concerned as may be required under any 

statute being obtained and granted in respective of any of the matters in respect of 
which such approval and consent be required. 

 
15. Scheme although operative from the Appointed Date shall take effect finally and from the date 

on which any of the aforesaid sanctions or approvals or order shall be last obtained, which shall 
be Effective date for the purpose of this Scheme. 

 
16. All costs, charges and expenses of the Transferor Company and the Transferee Company 

respectively in relation to or in connection with negotiations leading upto the Scheme and/or 
carrying out and completing the terms and provisions of this Scheme and of and incidental to 
the completion of Amalgamation of the Transferor Company in pursuance of this Scheme shall 
be borne ad paid by the Transferee Company. 

 
17. The Transferor Company and/or any other person interested shall be at liberty to apply to the 

Court from time to time for necessary directions in matters relating to the Scheme or any terms 
thereof. 
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18. Upon this Scheme becoming effective the Transferor Company shall stand dissolved without 
winding up as and from the Effective Date or such date as the High Court may direct. 

 
 
19. In the event of this Scheme failing to take effect finally before the 31st day of December, 2005 or 

within such further period or periods as may be agreed upon between the Transferor Company 
(by its Directors) and the Transferee Company (by its Directors) this Scheme shall become null 
and void and in that event no rights and liabilities whatsoever shall accue to or be incurred inter 
so to or by the parties or any of them. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



37 

 

 
COPY OF THE ORDER DATED 18TH DECEMBER, 2008 OF HIGH COURT OF JUDICATURE AT BOMBAY, 
PANAJI BENCH MADE UNDER SECTION 394 OF THE COMPANIES ACT, 1956, IN THE MATTER OF THE 
SCHEME OF AMALGAMATION OF SESA INDUSTRIES LIMITED WITH SESA GOA LIMITED ANNEXED TO THE 
MEMORANDUM OF ASSOCIATION PURSUANT TO SECTION 391(4)  OF THE COMPANIES ACT, 1956. 
 
 

IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY PETITION NOS. 9 AND 10 OF 2006 

 

 

Sesa Industries Limited,  

a Company incorporated 

 under the Companies Act, 

1956 having its Registered 

Office at Sesa Ghor, 20 EDC Complex, Patto, 

Panaji, Goa – 403 001.                                                                                                     ... Petitioner 

 

Mr. I. Chagla and Mr. J. J. Bhat, Senior Advocates with Mr. R. Chagla and Mr. R. G. Ramani, 

Advocates for the Petitioner. 

Mr. S. K. Kakodkar, Senior Advocate with A. Kakodkar and Mr. R. Rivankar, Advocates for the 

Objector. 

Mr.  C. A. Ferreira, Assistant Solicitor General for Central Government. 

 

CORAM : N. A. BRITTO, J. 

 

 

DATE    : 18TH DECEMBER, 2008.  

JUDGEMENT 

These petitions have been filed for sanctioning a scheme of amalgamation of  Sesa 

Industries Limited, the transferor Company, with Sesa Goa Limited, the transferee Company, 

but have been objected to, by the Objector Smt. H. Bajaj who presently holds 0.29% of shares in 

Sesa Industries Limited on the ground that the amalgamation is not bonafide and has been 

thought of to get out of the mess in which both the said Companies find themselves and to 

stiffle further investigations.  

 

2.                  Sesa Goa Limited (SGL) was incorporated on 25-6-1965 as a Private Limited 

Company under  the  provisions  of  the  Companies  Act, 1956  and  became a  Public  Limited   
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Company  w.e.f. 16-4-1991. Sesa Industries Limited(SIL) was incorporated on 17-5-1993 as a 

subsidiary of SGL, the latter holding 88.85% of its shares. Vide letter dated 3-7-1993 the SGL 

informed its share holders to subscribe to the shares of SIL at a premium  of Rs.12.50 per share 

with a promise that the shares of SIL would be listed on the Bombay Stock Exchange after 12 to 

18 months, and on 28-8-1993 issued its preferential offer in the ratio of one equity share for 

every two equity shares held in SGL i.e. Rs.22.50 per share.  By letter dated 26-4-1999 SIL had 

informed its various shareholders including the Objector the reasons for non listing of the 

shares.  Since the shares of SIL were not listed the  Objector  complained  to  the  Registrar  of  

Companies  by  her  letter  dated 24-5-2003. Prior to that on or about 21-4-1999 the Objector 

filed a Writ Petition, bearing No.1280/99 seeking refund of monies invested in shares but the 

same came to be dismissed on or about 17-6-1999, inter alia, with an observation that the 

Objector may have his remedy either under the Contract Act or under the Companies Act. 

Thereafter on or about 15-1-2000 the Objector filed a Criminal Complaint bearing 

No.4/S/2000(renumbered as 111/SW/05) against the Directors of SIL, for offences under 

Sections 63, 68 r/w 64, 65 and 67 of the Companies Act r/w Sections 403, 406/420 r/w 120B 

I.P.C. On or about 5-6-2003 the SGL offered to buy back the shares of SIL at Rs.30/- per share, 

between 30-6-2003 to 29-7-2003.  As per the Objector, the share value of SIL share then ought 

to have been at least Rs.57/- per share.  Nevertheless, the Objector who had about 5,31,950 

shares of SIL accepted the existing offer and sold the shares pursuant to the said offer at Rs.30/- 

per share but retained only 57,450 shares which now represents 0.29% of shares in SIL.  Mrs. 

Bhandari, too, accepted the offer and sold her 31950 shares. That was after another Writ 

Petition bearing No. 1604/03 filed by some other share holders seeking direction to to the 

Company that the offer should be withdrawn,  failed.  Another  complaint  bearing  

No.152/SS/04(renumbered  as 125/SW/05) was filed in September, 2003 which is pending 

before the 14th  Court of Metropolitan Magistrate at Girgaum, Mumbai. 

 

 

3.                   The salient features of the amalgamation scheme are set out in para 16 of the 

petition and the scheme was approved at the separate Board Meetings of the aforesaid Companies 

on 26-7-2005. The benefits to arise from the scheme are set  out  in  para  15  of  SGL's  petition  

and,  inter  alia,  it  is  stated  that  the amalgamation will help to consolidate the position of SGL 

which will be in a position to operate on a larger scale in terms of production and sales turnover; 

there will be considerable savings by eliminating duplication of administrative expenses, overheads,  
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etc. The scheme provides that 17,65,284 shares of Rs.10/- each held by the SGL shall be 

cancelled and the equity share holders of SIL would be allotted one equity share as against five 

equity shares of Rs.10/- each held by the shareholders in SIL which would stand pari pasu with 

the existing ordinary equity shares of SGL. The exchange ratio of 1:5 has been worked out by 

M/s. N. M. Raiji and Co. and Haribhakti & Co., reputed firms of Chartered Accounts. The scheme 

was approved at the meetings of the Companies held on 8-5-2006. The said meeting was held 

pursuant to the order of this Court dated 18-3-2006 as modified by Orders dated 27-3-2006 and 

31-3-2006. It will not be out of context to  refer  to  some  of  the  observations  of  this  Court  in  

the  said  Order  dated 18-3-2006. 

 

 

 

“However, here is a case where one of the shareholders of one of the Companies, is 

before the Court, asking the Court that the shareholders have a right to be informed that the 

Companies are under investigation by the Central Government so as to enable them  to take an 

informed decision. In my view, the said  prayer  of  the  intervenor  cannot  be  stated  to  be  

unreasonable.    It  is  the financial  interest  of  the shareholders  which  would be at stake in the 

event, the investigations being carried out by the Central Government, lead to the winding up of 

the said Companies at the instance of the Central Government”. 

 

 

“Nevertheless the prayer of the intervenor that the shareholders should know, before 

they approve the scheme, that the Companies are under investigation so as to allow them to 

take an informed decision, cannot be simply brushed aside. The shareholders are the first 

Judges, if I may use that expression, to consider whether the scheme to be placed before them 

is to be approved or not, and for this purpose, they would be certainly entitled to know whether 

the Companies of which they are shareholders are being investigated by the Central 

Government,  and,  as a  result of that what decision they are required to take. As a result, an 

explanatory statement was added to the individual notices sent to the shareholders under 

Section 393 of the Companies Act, 1956. The said statement reads as follows:- 

 

“The Central Government has issued a letter dated 17th February, 2006 to 

various governmental agencies including the Regional Director (Western 

Region) enclosing a copy of the inspection report and recording that during 

the course of the inspection, the inspecting officer has pointed out  

 



40 

 

 

 

 

contraventions of Section 269 read with Section 198/309, contravention of 

Section 289 read with Article no. 111 and 140 of the Articles, contravention 

of Section 260 and 313, contravention of Section 268 read with Section 256 

and contravention of Section 628 of the Act. The Investigating Officer has 

suggested invoking  the  provisions  of  Section  397 and 398 read with 

Section 388B, 401, 402 and 406 of the Act including that of Section 542 of 

the Act. The Inspection report has also pointed out financial irregularities 

and also examined the complaints of Mrs. Kalpana Bhandari and Mrs. 

Krishna H. Bajaj which have been reported in Part “A” of the Inspection 

Report. Contravention of Section 297 of the Act has been reported in Part 

“B” of the Inspection Report. It has also been suggested Part “D” of the 

Inspection Report for references to be made to the Ministry of Finance and 

SEBI. Accordingly, the Central Government has requested the addressees to 

examine the report and take appropriate action”.  

 

 

4.      The complaints of the Objector dated 24-5-2003 and that of one Mrs. Bhandari 

dated 17-6-2003 have now resulted in two reports under Section 209A of the Companies 

Act, 1956 dated 17-2-2006(of SGL) which is at page 876 of the paper book and dated 20-

3-2006(of SIL) which is at page 1133 of the paper book, of which initially the Objector had 

sought production and the Objector's request was rejected by the Order of this Court 

dated 9-2-2007. However, the learned Division Bench in appeal No.268/07 by Order 

dated 25-4-2007 was pleased to order that this Court(Company Judge) “should take into 

consideration the said reports before passing any final orders in the matter of approving 

the scheme of amalgamation of the two Companies for considering the purpose of its 

relevancy, in order to grant approval”. The controversy as regards the production of the 

said two reports has now come to an end, with the production of the same by the 

Objector herself. Two missing pages thereof, namely page 9 of report dated 17-2-2006 

and page 15 of report dated 20-3-2006 were required to be made good by the Regional 

Director by virtue of Order of this Court dated 29-8-2008. One of the missing pages have 

been made good. The other is nowhere in sight. This Court need not wait for the same. 
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 Extensive reference was made to the said reports by the  learned  Senior  Counsel  

appearing  on  behalf  of  the  Objector,  and,  which reports certainly are not flattering to 

either of the said Companies. Both the reports conclude thus:- 

 

 

“It will be apparent from the various findings  of  the  Inspection  

Report  that the entire control of the day to day working   of   the   

company   is   being managed by Mitsui & Co. Ltd., Japan whereby   huge   

turnover   and   profits are   being  siphoned   away through systematic 

under invoicing of international financial transactions and over invoicing 

of import of coal. As regards inter-se transactions between SGL  &  SIL,  

systematic  efforts  have been made by SGL to put SIL into weak financial 

position by siphoning of the funds from SIL to SGL by over invoicing the 

price of iron ore and coke. In  the  process,  the  minority shareholders of 

SIL have been deprived of their reasonable return in the forms of 

dividend or gains out of fair price of its shares. The minority shareholders 

of SIL have been cheated through the systematically siphoning the funds 

by SGL to the ultimate holding company i.e. M/s Mitsui & Co. Ltd., Japan. 

The I.O. has suggested for redressal of grievances of SIL by SGL in 

rescending the contract of purchase of shares at under value price of 

Rs.30/- per share”. 

 

 

 

5.                       The scheme therefore came to be approved at the meetings held on 

8-5-2006. Three members of SIL and one member of SGL opposed the said scheme but 

the fact remains that as required under Section 391 of the Act the majority in number 

and more than three fourths in value of the equity share holders of both the companies 

have approved the said scheme. In fact the scheme has been approved by more than 

99% of the shareholders. In other words, the shareholders of both the companies have 

approved the scheme as being of commercial advantage to them and that they have 

done, inspite of the fact that they were aware  that  certain  provisions of the 

Companies Act were contravened and the  authorities  were  directed  to  examine  
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 the report and take appropriate action. The Official Liquidator in his affidavit dated 10-8-

2006 relying on the report of auditors has stated that the affairs of the transferor 

Company have not been conducted in a manner prejudicial to the interest of its member 

or the public and  that  he  has  no  objection  for  the  approval  of  the  scheme.  The  

Official Liquidator in his affidavit dated 10-8-2006, filed on behalf of Regional 

Director(Central Government) has stated that he has been authorized by the Regional 

Director(WR) to file the affidavit and has further stated that both the companies were 

inspected under Section 209A of the Act during the year 2005 and “any violation which 

may be noticed during the course of inspection, there will be no dilution for initiating 

legal action under the Act and that will not in any way affect the amalgamation. This part 

of the controversy was dealt with in paras 13, 14 and 17 of the Order dated 9-2-2007 

which can be taken as reproduced herein. The scheme having been approved by all 

concerned and by 99% of the shareholders of both the companies and the Central 

Government as well as the Official Liquidator not having objected to the same, the only 

function of this Court in this supervisory jurisdiction is only to examine and find out 

whether the scheme is just and fair to the minority of the shareholders and is otherwise 

not opposed to  any  law or  public interest  including the  economic interest of  the 

country, though it is contended on behalf of the Objector by her learned Senior Counsel 

that the Court has a pivotal role to play in terms of the proviso below sub- section(2) of 

Section 391 of the Act. While learned Senior  Counsel  on  behalf  of  the Petitioner has 

contended that the jurisdiction is not inquisitorial. The relief being discretionary, it will be 

refused in case the aforesaid criteria is not met. 

 

6.           It was reiterated in Order dated 9-2-2007 relying on the law laid down by the Apex 

Court in Hindustan Lever Employees Union  v.  Hindustan Lever Ltd.((1995) 83 Company 

Cases 30) that the jurisdiction of the Company Court sanctioning a scheme of 

amalgamation is not appellate but only supervisory. That Section 394 of the Act casts an 

obligation on the Court to satisfy that the scheme for amalgamation or merger is not 

contrary to public interest and the basic principle of such satisfaction is none other than 

the broad and general principles inherent  in  any  compromise  or  settlement  entered  

into  between the parties that it should not be unfair or contrary to public policy or 

unconscionable. In amalgamation of companies, the Courts have evolved the principle of 

“prudent business management tests” or that the scheme should not be a device to evade 

the law. In Mehir H. Mafatlal v. Mafatlal Industries Limited(1996 87 Company Cases 792) 

the Apex Court after considering various decided cases has come to the conclusion that the 
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Company Court whilst sanctioning the scheme is not to go merely by the ipsi dixit of the 

majority of the share holders or creditors or their respective classes who might have voted 

in favour of   the scheme by requisite majority and the Court is required to consider the 

pros and cons of the scheme with a view to find out whether the scheme is fair, just and 

reasonable and is not contrary to any provision of law and does not violate any public 

policy. The Court will not sanction a scheme which is otherwise or which is unjust to a class 

of shareholders or creditors or whom it is meant. 

 

 

7.                  To repeat, it was observed in Order dated 9-2-2007 that the Central 

Government through its Regional Director, has filed an affidavit through Registrar of 

Companies assuring the Court that any violation which have been noticed, there will be no 

dilution for  initiating legal action under the Act and that will not in any way affect 

amalgamation. The action to be taken at the most will be criminal action against the 

Directors or other persons responsible for the violation of the relevant Sections. In case the 

said reports would lead to supercession of the Board of Directors of the petitioners, then 

the Regional Director would have certainly stated to be so and the fact that the Central 

Government has left the matter to the discretion of this Court would only indicate that 

there is nothing in the said reports which will come in the way of the Boards of the said 

Companies being superseded or approving the scheme of amalgamation.  As assured to 

this Court, the Central Government is bound to take criminal action against the Directors or 

other persons responsible for the violation of the relevant provisions of the Act.  The  

Objector is always at liberty to file appropriate proceedings to compel the Central 

Government to take necessary action, if permissible in law. 

 

 

8.          Notice is given to Central Government under Section 394A of the Act with the object to 

enable it to study the proposal and raise objections, if any, in the light of information available 

with it and with a view to assist the Court by placing facts which it has and which otherwise 

might have not been disclosed to the Court by those approaching the Court so that the 

interests of the investing public do not suffer and so that such facts are also considered by the 

Court before any order is made. The Central Government as a repository of public interest has 

a duty and interest to ensure that public interest  i.e. interests of investing public do not suffer 

and laws are not violated. As stated in Modus   Analysis and Information P. Ltd.(2008) 142 

Company Cases 410(Cal) notice is issued to Central Government to allow it to look into  
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the mechanics of the scheme and to appraise the Court, upon scrutiny, the legality, 

propriety and reasonableness of the clauses thereof. The Central Government is required 

to ensure that there is procedural compliance by the concerned companies and that the 

terms of the scheme are not opposed to public policy. The very fact that the Regional 

Director has not objected to the scheme, it is presumed that there is nothing in it which is 

illegal, or improper or unreasonable and it is not opposed to public interest. As stated in 

Larsen and Toubro(2004 Company Cases 523) if the Regional Director, after considering the 

material on record makes a positive statement in the Court that they have no objection to 

consider the scheme of arrangement in question, that is in itself sufficient reason to 

consider that the scheme is in public interest or at least  not against the public interest or 

interests of shareholders. 

 

9.          The first objection taken by the Objector is that the petitions filed are in violation of 

the provision of the proviso to sub-section(2) of Section 391 of the Act  as   the   companies   

have   deliberately  suppressed  the   pendency   of   an inspection/investigation initiated 

under the provisions of Section 209A of the Act. It is contended that the said proviso casts a 

duty upon the Company Court to satisfy itself that  the company  has  made full disclosure 

of  the material  facts relating to the company. It is further contended that the company 

has not disclosed in the petition two very important material facts, namely, (i) that the 

criminal proceedings  are  pending  against  the  Directors  of  SIL  and  SGL  for  violating 

certain provisions of the Act as well as offences under the Indian Penal Code, and, (ii)  

proceedings under Section 209A are pending against the companies which as per the 

Objector are proceedings like those under Sections 235 to 251 of the Act. As per the 

Petitioner a report of investigation under Section 209A can certainly be included under the 

provision of the said proviso as it would squarely fall under the caption of investigation 

made under the “alike” sections of the said Act and it is further contended neither SIL nor 

SGL have disclosed in the petitions about the pendency of the said proceedings. It is also 

submitted that both the companies had received the preliminary letter of findings dated 

28-9-2005 but intentionally omitted to disclose the same in the petitions which are filed 

before this Court and the  same  were  also  not  disclosed  to  the  shareholders  of  either  

of  the  said companies  in  the  notice sent to them for summoning the statutory meeting 

to be held   on   8-5-2006   for  the purpose  of  approving the scheme of amalgamation. In    

this    context    reliance    has    been    placed    on    Miheer    H.    Mafatlal v. Mafatlal 

Industries Ltd.(supra) wherein the Apex Court has stated, inter alia, that the sanctioning 

Court   has   to   see   to   it   that   all   the    statutory   procedure   for   supporting   such  
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a scheme has been complied with  and all the requisite material contemplated by the 

proviso to sub-section(2) of Section 391 of the Act is placed before the Court by the 

concerned Applicant seeking sanction for such a scheme and the Court gets satisfied about 

the same. Reliance is also placed on Bedrock Limited(1998 (4) BCR 710) wherein it has been 

held that a party seeking a discretionary relief from a Court must come with clean hands 

and must not suppress  any  relevant  fact  from  the  Court  and  must  refrain  from  

making misleading statements or from giving incorrect information to the Court. Reliance is 

also placed on T. Mathew v. Smt. Saroj G. Poddar((1996) 22 CLA 200). 

 

 

 

9.               On the other hand, on behalf of the companies, it is submitted that 

Section   209A   of   the   Act   deals   with   “inspection   proceedings”   and   not 

“investigation proceedings” and the proviso to Section 391(2) of the Act is not applicable to 

inspection proceedings as the said proviso only speaks of investigation  proceedings  in  

respect  of  the  company  under  Sections  235  to 251  of  the  Act  and  the  like.  Reliance  

is  placed  on  Zee  Telefilms  Limited (Appeal    No.164/03    decided    by    the    Division    

Bench    of    this    Court on 12-3-2003) wherein it was held that  Section 391(2) of the Act  

speaks of investigation proceedings under Sections 235 to 251 of the Act in relation to the 

company and not to other proceedings. It is further submitted that assuming that 

proceedings under Section 209A is included in the proviso to Section 391(2) of the Act then 

the SIL had disclosed the inspection proceedings under Section 209A of the Act to the 

shareholders in its Explanatory Statement accompanying the notice to the shareholders for 

the approval of the scheme as directed by this Court  by Order dated 18-3-2006 and it is 

only thereafter that the shareholders of SIL voted in favour of the scheme of 

amalgamation. Reliance has been placed on Reliance Petroleum Limited((2003) 46 SCL 38) 

contending that an inspection report under Section 209A of the Act cannot stand in the 

way of granting approval to the scheme of amalgamation, if other factors stand satisfied. It 

is submitted that one cannot wait to see the end of inspection proceedings which are 

bound to take its  own  course  and  its  own  time  and  that  an  endless  wait  cannot  be  

in  the economic interests of the country and this is so because an inspection under Section 

209A of the Act can only result in prosecution against the Directors /other Officers 

responsible for the contravention of various Sections of the Act as indicated in the 

preliminary letter dated 17-2-2006 accompanying the two reports in respect of SIL and SGL 

and that it would not be in public interest nor in the interest of the company sought to be 

amalgamated in the light of the consent given by the majority shareholders. As regards the  
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criminal complaints, it is submitted that criminal proceedings are separate proceedings and 

if the scheme is sanctioned such sanction would have no effect or impact on the criminal 

proceedings  which are totally alien and irrelevant to the present scheme. 

 

11.                The requirement of maintaining books of accounts are dealt with by Section 

209 of the Act and Section 209A of the Act deals with inspection of books of accounts while 

Section 224 deals with appointment and remuneration of auditors and Section 235 deals 

with the investigation of affairs of a company. The object  of  inspection  of  the  books  of  

accounts  is  not  only  to  keep a watch on   the   performance   of   the   companies   but 

also to evaluate the level of efficiency in the conduct of the affairs of the company. It also 

enables the Government to ascertain   the quantum of profits which have accrued but not 

adequately accounted for taxation purposes, concealment of income, by falsification  of  

accounts,  misuse of fiduciary responsibilities by management, for personal 

aggrandizement, etc. so that the Government can take effective emergent remedial 

measures before a company goes into liquidation and thus not only  save  the  industry  or  

trade  as  such,  but  also  to  prevent  distress  to  the employees and workers. The object 

of inspection is also to ensure that the transactions have been validly entered into 

according to the rules and procedures and also to ascertain whether the statutory auditors 

have discharged their functions in certifying the true and fair view of the companies 

accounts and their proper maintenance. 

 

12.       Investigations  into  the  affairs  of  the  company  are  dealt  with  by Section 

235 of the Act and sub-section(1) thereof gives to the Central Government a discretion to 

appoint one or more persons as inspectors to investigate the affairs of a company and to 

report thereon in such manner as the Central Government may direct while sub-section(2) 

gives no choice but to order an investigation when the requirements of that sub-section 

are fulfilled.  It is not disputed that an initial inspection report may invite an action by the 

Central Government of investigation into the affairs of the company in terms of Section 235 

of the Act or it may also invite an action in terms of Sections 397/398 r/w 401 of the Act or 

for that matter  an action in winding up in terms of Section 433(h) of the Act. It is obvious 

that an inspection carried out in terms of Section 209A is different from an investigation 

carried out in terms of Section 235 of the Act and the very fact that the second follows  the  

first,  they  cannot  be  termed  to  be  alike,  as  contemplated  by  the proviso. An 

inspection   of   books   of   accounts  and  investigation  of  affairs  are  differently   dealt  
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with under the Act and one cannot be like the other and therefore what is required to be 

disclosed in terms of the proviso to the Section is only pendency of investigation proceedings and 

the like.   Inspection proceedings are not like investigation proceedings and therefore need not 

have been disclosed by the companies in the petition. That apart, even if inspection proceedings 

were to be read  into the proviso  to Section  391 of  the Act and  were  required to  be disclosed, 

the Petitioners cannot be attributed with suppression of facts. The Petitioners have more than 

complied with the said proviso when the letter dated 17-2-2006 was made part of individual 

notices to be sent to the shareholders, by Order dated 18-3-2006 and inspite of knowing the 

contents of the said letter dated 17-2-2006 that the companies were inspected and certain 

contraventions of the Act were pointed out, the majority of shareholders have approved the  

scheme of amalgamation. The said letter dated 17-2-2006 showed that SGL was inspected under 

Section 209A of the Act and was again reinspected and during the course of inspection certain 

contraventions of Section 269 r/w 198, 289 read with Article 111 and 140 of the Articles were 

pointed out, etc. Not only the Court was aware of the said inspection reports but the 

shareholders too were made aware of the same. Whether it is this letter or that, the explanatory 

statement bares it all and nothing more than that was required to be placed before the Court or 

before the shareholders.   Even then, they approved the scheme.   The passage of time of almost 

three years and the stand taken by the Regional Director, clearly shows that investigations or 

action in terms of Section 401 of the Act are not in the offing. 

 

 

13.                In  Reliance  Petroleum  Limited(supra),  the  Gujarat  High  Court has clearly stated 

that inspection report under Section 209A of the Act cannot stand in   the   way   while granting 

approval to the scheme of amalgamation, if other   factors,   stand satisfied.   The   Court   has 

stated that upon inspection of books and records,  the person making the inspection  is  required  

to report  to the Central  Government and in case of a default sub-sections (8) and (9) of Section 

209A provided for punishment,   but   the   same are in relation to the company  or  its  officers 

and cannot come  in  the  way  while  granting approval to the scheme. In that case the scheme of 

amalgamation was sanctioned with a clarification that the sanction will  not  come  in  the  way  

of  the  proceedings that  may be pending or that may  be  commenced  in  relation  to  its  

liabilities arising  from  the  past activities. The same  also  could  be done in this case.  Past 

actions  certainly  could  not  be allowed  to  come  in  the way of future steps when past actions 

can otherwise  be adequately dealt  with  by  taking  appropriate action. 
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14.                A   Division   Bench   of   this   Court   in   Zee   Telefilms   Limited (supra)  held  that 

certain proceedings filed under Sections 217(5),212(9), 209(5),  307(7) and 211(7) of the Act could 

not stall in any manner the merger of the Programme Asia Trading Company Limited into Zee 

Telefilms Limited and that was particularly because the transferor company was  a fully owned 

company by the transferee company. In this case it was also held that those proceedings could 

continue in accordance with law and further noted that the Regional Director having filed an 

affidavit and not having objected to the merger of the transferor company into the transferee 

company the merger could be granted. The ratio of both the aforesaid decisions, namely, 

Reliance Petroleum Limited and Zee Telefilms Limited(supra) is that inspections carried out under 

Section 209A of the Act can only result in  prosecutions of those responsible for the contravention 

of various sections of the Act and cannot come in the way of merger. In Core Health Care Ltd. v. 

Nirma Limited(2007) 79 CLA 318) the Gujarat High Court, on facts which are similar to the facts of 

this case, has held that:- 

 

“So    far as other allegations    of malfeasance and misfeasance, 

mishandling of  the  property,  siphoning away   of   the   funds   and   

purchase   of the property at a higher price or advancement    of    the    loans 

are concerned,      the  same  cannot  be considered     in  these  proceedings.  

For that,   the   objector-Mr. Modi, in his capacity as a shareholder, would be 

free to take appropriate action in accordance with law. The objections of Mr. 

Modi deserve to and are hereby rejected.  

 

From this judgment, it would  be clear that in the scheme proceedings, the 

court does not sit in judgment over the commercial wisdom of the parties to 

the scheme, the court has supervisory role in the matter of sanction of the 

scheme, the court is not required to find out as to whether a better scheme 

could have been adopted  by  the  parties  and  unless  the court  finds  that  

the action of majority is manifestly unfair and fraud is involved in the 

scheme,  the court  cannot  reject  the same”. 
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                                         The Court further held that a scheme can always be sanctioned subject to, 

and, without prejudice to the liability, if any, in the civil and criminal proceedings in respect of the 

past transactions. It further held that an objection like transfer of funds to the subsidiaries by 

giving interest free loans could not be considered in proceedings under Sections 391-394 of the 

Act and the acts of the Board of Directors or the management of the Core had nothing to do with 

the present scheme. The Court also noted that Core was not amalgamated with Nirma nor is with 

winding up and if ultimately it is found with the Board or Directors or the management of Core is 

guilty of an act of commission or omission, mishapenings or malhapenings then it could certainly 

be brought before the Court and their liability under the law would continue. To repeat, from the 

time the said two inspection reports were prepared, almost three years have lapsed, and no 

action has been taken by the Central Government either to proceed with inspection or 

prevention of mismanagement or dissolution and the stand taken by the Registrar shows that no 

such action is contemplated and they would only take appropriate action in terms of the said 

inspection reports. One is certainly not expected to wait to see the end results of the proceedings 

which the Central Government has assured will be launched and if launched are bound to take 

considerable number of years before the scheme of amalgamation is sanctioned. A scheme of 

amalgamation cannot wait for its sanction, for criminal proceedings to be launched, or if launched 

to be terminated and that is bound to take its own course and its own time. An endless wait 

cannot be in the interest of the holding Company or the shareholders of both or the investing 

public and that would certainly not be in public interest in the light of the consent given by the 

majority of the shareholders. As far as non disclosure of the filing of the criminal complaints, 

firstly it may be stated that the objector could have raised this plea prior to the Order dated 18th  

March, 2006 and if raised, the Petitioners might have agreed that the same could also form part 

of explanatory statement sent with the notices to the shareholders. It is also not the case of the 

Objector  that any charge has been framed into the said criminal complaints filed by her. Filing of 

criminal complaints also cannot be equated with material facts required to be disclosed in terms 

of the proviso. On that count also, the petitions cannot be rejected. Those involved in 

contraventions of the provisions of the Act are bound to be punished for acts committed by them 

and merger cannot come in their way. In other words, if the merger is sanctioned it will have no 

effect or impact on the said complaints. The submission that there is violation of the proviso to 

Section 391(2) or the Petitioners have suppressed material facts needs to be rejected. 
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15.                    That takes us to the proviso below sub-section(1) of Section 394 which states that 

no compromise or arrangement proposed for the purpose of, or in connection  with,  a  scheme 

for  the  amalgamation of a company, which is being wound up, with any other company, or 

companies, shall be sanctioned by the Court unless the Court has received a report from the 

Registrar that the affairs of the company have not been conducted in a manner prejudicial to the 

interest of its members or to public interest. It is contended on behalf of the objector that a 

perusal of the report of the Registrar/Official Liquidator shows that he has handled the matter in 

a cavalier fashion without any concern to the interest of the shareholders and the vesting public. 

It is submitted that the Registrar after calling for a report from M/s. S. R. Kenkre and Associates, 

Chartered Accountants has arrived at a conclusion that the affairs of the SIL had not been 

conducted in a manner prejudicial to the interest of its members or the public. It is submitted 

that the Registrar/Official Liquidator was aware about the inspection reports prepared by the 

Ministry of Company Affairs, New Delhi and was in possession of the same and thus was 

conscious of the fact that the Investigating Officer in the said reports had suggested the 

invocation of Sections 397, 398 r/w 388B, 401, 402 and 406 of the Act including Section 542 of 

the Act against both the companies and he was also conscious of the fact that the report had 

unambiguously suggested that the  affairs  of  SIL  had  been  managed  in  a  manner  which  was  

fraudulent  or unlawful in nature and thus prejudicial to the interest of its shareholders or to the 

public interest at large and in a manner oppressive of the members of the company and the said 

Registrar despite being in possession of the said reports and despite being aware of the contents 

of the same has stated in para 3 of his affidavit dated 10-8-2006 that:-  

 

 

“This  report  of  the Official Liquidator is mainly based on the report of the said 

auditors and the Official Liquidator has no other material either to supplement or 

to comment on the same”. 

 

 

16.             It is further submitted that M/s. S. R. Kenkre and Associates in their report had opined 

that “the transferor company had generally complied with the provisions of  the Companies Act, 

1956”  and  the said  observation  was made entirely on the basis of the information furnished 

by the companies and had carried out no independent verification, and, it further stated in para 

18 that the “confirmation was not done” by them due to paucity of time. The objector has 

submitted   that   the   Registrar   of    Companies  was  aware  of  the   inspection   reports   of  
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both the companies and despite the same they were not considered either by the said 

Chartered Accountant or by the Registrar of the said companies whilst arriving at their 

individual conclusions and forming an opinion that the affairs of SIL  have  not  been  conducted  

in  a  manner  prejudicial  to  the  interest  of  the members or its public and thus the report of 

the Registrar certifying that the affairs of SIL have not been conducted in a manner prejudicial 

to the members of the public or to the public interest and thus the SIL has committed breach of 

the aforesaid proviso appended below clause (b) of sub-section(1) of Section 394 of the Act and 

in view of that, the present scheme of amalgamation   ought to be rejected. 

 

 

17.                                           On the other hand, it is submitted, on behalf of the Companies, 

that it is a well settled practice that the Official Liquidator places reliance on Professional 

Chartered Accountant's report in observing that the affairs of the company is not being 

conducted in a manner prejudicial to the members of the public and the  Official Liquidator 

has arrived at a finding that the affairs of the company has not been conducted in a manner 

prejudicial to the interest of its members or to the public. It may be noted that it is the 

Registrar of Companies who with authority from the Regional Director who has filed an 

affidavit and it is not the case of the Registrar of Companies that he was not aware of the 

inspection reports prepared by the Inspection Officer of the Ministry of Company Affairs and 

inspite of that he has opined that the affairs of the company have not been conducted in a 

manner prejudicial to the interest of its members or to the public. In doing so, the Registrar 

has certainly failed in his duties by not placing the correct facts before the Court. However, 

only because the Registrar of Companies has not placed the correct position as regards the 

affairs of SIL with reference to the said two inspection reports, in my view, it would not be a fit 

case to reject the scheme which has otherwise been approved by the majority of shareholders 

of both the companies and regarding which the Regional Director on behalf of the Central 

Government, as repository of public interest, has given his consent at the same time stating 

that any violation which might have been noticed at the time of inspection, legal action would 

be initiated regarding the same and that will not affect the amalgamation. The Court is only 

required to consider the report from the Registrar. It does not mean that in case the report is 

incorrect, the scheme itself needs to be rejected. A scheme which is just and fair to all 

shareholders, cannot be rejected because the Registrar has failed in his duty in placing the 

correct position before the Court and that would be like punishing the majority of 

shareholders   for  no  fault  of theirs. The  stand  taken  by  the  Regional  Director  is  more 
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than clear that they would take action in terms of the inspection reports and the reports ought 

not to come in the way of merger or amalgamation.   The contention that the Regional Director 

has not discharged his duties as required by law cannot be accepted. What is said of the Registrar 

cannot be said of the Regional Director. The Central Government has made its stand clear. It is 

not the stand of the Central Government that the scheme is contrary to law or sanctioning the 

same would adversely affect the interests of investing public. It was noted in the Order   dated 9-

2-2007 that the Assistant Solicitor General had made a statement that the said two inspection 

reports would be placed in sealed cover before the Court, if required, and it was further noted 

that there was nothing unusual by the stand taken by the Regional Director on behalf of the 

Central Government. It may be stated that in Mihir H. Mafatlal v. Mafatlal Industries Ltd.(supra) 

also notice was issued to the Central Government and the learned Additional Central 

Government Standing Counsel had appeared before the High Court and had submitted to the 

order of the Court making it clear that the Central Government was not to make any 

representation in favour or against the proposed scheme. The same position was in the case of 

Larsen and Tubro Limited(2004 Company Cases 523, Vol.521). 

 

 

 

18.                There cannot be any dispute with the proposition of law as stated in  T. Mathew   v. 

Smt. Saroj G. Poddar(1996 22 CLA 200(Bom)) that public interest demands that irrespective of 

whether such a charge is levelled (i.e. of evasion of tax) in  any  of  the  affidavits  filed,  it  is  the  

duty  of  the  Court  to be satisfied with all the aspects of the scheme. The burden is entirely on 

the propounder  to  remove  all  doubts  and  satisfy  the  Court's  conscience  that  the scheme is 

not only fair and reasonable but also not contrary to public interest, though on facts it stood on 

its own. Likewise, in Wood Polymer Ltd. v. Bengal Hotels(1977 Company Cases 597) the purpose 

of the scheme was found to be to escape capital gains tax and hence sanction was declined. Here, 

it may be noted that the Regional Director not having taken any objection to the scheme that it 

was not in the interest of the public or to the companies shareholders it is to be presumed that it 

is in public interest. In fact nothing has been brought forward on behalf of the objector to show 

that the scheme is not in public interest when the business of the subsidiary is being taken over 

by the holding company and the shareholders  of  the  subsidiary  are  being  adequately  

compensated  by  issuing shares of the holding company. 
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19.                                  The  third  objection  taken,  on  behalf  of  the  objector,  is  that  the proposed 

scheme is a ruse to stifle   further inquiry into the affairs of the transferor and transferee companies 

and their delinquent management which has been initiated by the Ministry of Affairs, New Delhi, 

and, which inquiry could lead to the winding up of both the companies or the Government Directors 

being appointed on the Board of either of the said two companies and is also a ruse to camouflage 

the past conduct of the Directors of the transferor or transferee companies.  This  appears  to  be  a  

perception  of  the  objector  alone  since  the majority of the shareholders perceived the scheme 

otherwise. Even if it was so, this submission needs to be rejected in the light of the stand taken by 

the Central Government through the Regional Director that the acceptance of the scheme would  

not  come  in  the  way  of  action  to  be  taken  pursuant  to  the  said  two inspection reports. A 

scheme can also be sanctioned without prejudice to the civil or criminal liabilities which might have 

been incurred in the light of the said inspection reports and therefore, the scheme can never be a 

ruse, even if intended, to cover the past liabilities.  In case there is any breach of Section 73 of the 

Act the same could also be taken care of by prosecuting those who are responsible for the said 

breach. Even if the objectors allegation is accepted that in the past SIL was used as a vehicle 

company for enrichment of the SGL and ultimately Mitsui and Company the same cannot come in 

the way of the amalgamation since necessary action both under civil as well as criminal law can be 

taken against those responsible in the light of the stand taken by the Regional Director. The scheme 

can never be used as a device to protect the delinquent Directors against the liabilities and 

consequences which might have incurred in the past and as reflected in the said inspection reports 

and the same cannot come in the way of approval of the scheme in the light of the limited 

jurisdiction which the Court exercises in the matters of amalgamation. As already stated, on behalf 

of the Central Government the Regional Director has given a solemn assurance that the approval of 

the scheme will not come in the way of action which will be taken against those found responsible 

for various violations as reflected in the said two reports and in the light of that the observations in 

the case of J. S. Davar and another v. Dr. Shankar Vishnu Marathe and others (AIR 1967 Bombay 456) 

and in the case of T. Mathew v. Smt. Saroj G. Poddar(supra) are irrelevant in the facts and 

circumstances of this case. In the last mentioned case what the Court found was that the scheme 

was not genuine nor propounded in good faith and was put forward only as a cloak to cover the 

misdeeds of the Directors. Likewise the observations in the case of Calcutta Industrial Bank Limited 

(1948) Company Cases 144) are also irrelevant.There can be no quarrel with the observation made in  
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the case of Travancore National & Quilon Bank Ltd. (AIR 1939 Madras 318) that even if the 

scheme is approved by majority of creditors the Court can decline to sanction it if it is made out 

that the object of the scheme is to veil the wrongs of the Directors and burke investigation in the 

matter. 

 

20.                The next objection of the objector is that the proposed scheme is based on unfair 

valuation of SIL thereby affecting the swap ratio of one share of SGL for five shares of SIL since 

there was systematic devaluation of the assets of SIL owing to the supply of materials at highly 

exaggerated prices; the valuation report prepared by the Chartered Accountants could not go 

behind the balance sheets; no explanation was given by both the companies with regard to 

procurement of coke which has caused a loss of 152 crores; that the swap ratio ought  to  have  

been  1:2;    that  the  valuation  report  of    N.  M.  Raiji  &  Co. and M/s. Haribhakti & Co. 

determining the swap ratio of 1:5 is not acceptable. In fact the learned Senior Counsel, on behalf 

of Objector has severely criticized the valuation reports, as if this Court was sitting in appeal 

against the said reports. 

 

21.                    On the other  hand, it is submitted  that  the swap  ratio has been correctly arrived 

at based on a joint verification carried out by reputed valuers who have submitted their report to 

that effect and the same have been accepted by majority of the shareholders. It is also submitted 

that the objector has failed to produce her own independent valuation report which would state 

otherwise. It is also submitted that the procurement costs of a company situated at West Bengal 

could never be compared with consumption costs of another company situated in Goa as the 

business economy of that location is totally different from the economics of the location of SIL 

and comparison between the average procurement cost of one company situated is West Bengal 

with the consumption cost of another company situated in Goa is totally misplaced, irrelevant 

and extraneous. 

 

22.                          In  Miheer  H.  Mafatlal  v.  Mafatlal  Industries  Ltd.((1996)  87 Company Cases 

792) the Apex Court has stated that unless material is shown and  produced  on  record  to  show  

that  the  valuation,  as  done,  was  unfair,  or contrary to the record or material, the Court has no 

reason to interfere with such expert opinion in proceedings like this.  It is to be noted that the 

Court does not sit in appellate jurisdiction over the valuation done by the experts in the field and 

which  has  now  been  approved  by  a  vast  majority  of the shareholders who in their financial 
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wisdom have found that it is just and it is only the objector who is going about saying it is unjust even 

without producing another expert report to prove to the contrary. Valuation is nothing but an 

estimate which is generally based to some extent on guess work and generally it varies from individual 

to individual. As stated by the Gujarat High Court in Reliance Petroleum Limited((2003) 46 SCL 38) 

value is  a word of many meanings and the basic meaning is how much something is worth. The 

concept of value predominantly is used for the purpose of ascertainment of “price” or “value”. A fair 

value assumes that some values could be unfair. In this case reference was made to a Book “Study on 

share valuation” published by Institute of Chartered Accountants wherein it was stated that “The 

subject of valuation of shares has always been controversial in the accounting profession. No two 

accountants have ever agreed in the past or will ever agree in future on the valuation of the shares of 

a company, as inevitably they involve the use of personal judgment on which professional men will 

necessarily differ ...” and the Court noted that even an expert body of accountants had emphatically 

expressed an opinion that no two valuers would ever agree to a method of valuating the shares. In this 

case, joint valuation has been done by two renowned experts in the field and this has been accepted 

by the overwhelming majority of shareholders and being so there is no reason to hold that the 

valuation is unfair, only because the objector says so. In Larsen and Toubro Limited(2004)  Company 

Cases 523, Vol.121) this Court referred to various decisions including the case of Miheer H.Mafatlal v. 

Mafatlal Industries Ltd.(1996) 87Company Cases 792) and stated that unless material is shown and 

produced on record to show that the valuation, as done, was unfair or contrary to the  record  or  

material,  the  Court  has  no  reason  to  interfere  with  the  expert opinion.The Court also noted that 

the valuation of the shares which is mandatory in a scheme of amalgamation may not be necessary in 

cases of demerger since the shareholders continued to hold shares in the transferor company and are 

also issued shares in the transferee company. The Court also referred to Piramal Spinning and 

Weaving Mills Ltd.((1980) 50 Company Cases 514) and reiterated that it is not possible for the Court to 

examine the various methods of valuation which are available for valuing the shares of the company. 

The valuation of shares is a technical matter which requires skills and expertise. There are bound to be 

differences of opinion  as to what the correct value of  shares of  any  given company is. Simply 

because it is possible to value the shares in a manner different from the one which has been adopted 

in a given case, it cannot be said that the valuation which has been agreed upon, is unfair.   The Court 

also    noted  that  in  case  all  the  shareholders  of  both  the  companies  have   unanimously  
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accepted the valuation which was arrived at by the auditors of the transferor and transferee 

companies and none of the shareholders had complained of any such unfairness. In Miheer H. 

Mafatlal v. Mafatlal Industries Ltd.(supra) the Apex Court has also reiterated that the valuation of 

shares is a technical and complex problem which can be left best to the consideration of the 

experts in the field of accountancy. Many imponderables enter the exercise of valuation of shares 

and which exchange ratio is better is in the realm of commercial decision of well informed equity 

shareholders. It is not for the Court to sit in appeal over this valuation judgment over equity 

shareholders who are supposed to be men of the world and reasonable persons who know their 

own benefit and interest underlying any proposal scheme and who with open eyes have okayed 

the ratio and the entire scheme. The Apex Court also noted that the objector had not produced 

any contrary expert opinion for supporting his ipse dixit.  The same is the position in the case at 

hand. The Apex Court stated the correct legal position in the following words: 

 

 

“Once the exchange ratio of the shares of the transferee-

company to be allotted to the shareholders of the transferor- company 

has been worked out by a recognized  firm  of  chartered accountants 

who are experts in the field of valuation and if no mistake can be 

pointed out in the said valuation, it is not for the Court to substitute its 

exchange   ratio,   especially   when   the same has been accepted 

without demur by the overwhelming majority of the shareholders of the 

two companies or to say that the shareholders in their collective 

wisdom should not have accepted the said exchange ratio on the 

ground that it will be detrimental to their interest”. 

 

 

Reverting to the facts of the case the proposed share ratio has been arrived at by two 

experts in the field and has been approved by the vast majority of the shareholders who in 

their wisdom know what is best for them, particularly, considering the fact that the shares of 

the SIL were otherwise not listed. In Core Health Care Ltd. v. Nirma Limited(supra) the Court 

stated that:  
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“It is also to be seen that thumping majority had found that 

the scheme is fair and reasonable, then it would not be 

possible to hold that any further valuation  report  would  

have  changed the exercise of discretion. I must agree with 

the petitioner that it is in the realm of commercial wisdom of 

the creditors as   to   what   should   be   the   amount payable 

to them under the scheme of compromise. Furthermore, 

statutory majority of the lenders believe that instead of 

waiting for years together and getting uncertain amount of 

money, it would be advisable to take what is offered to them 

under the scheme immediately, then majority decision 

cannot be bypassed or thrown away because  some  are  

raising  some technical objections. At this stage, the court 

would also be required to see that what are the stakes”. 

“If majority shareholders and the majority   of   the   lenders   

are   of   the opinion that particular decision should be taken 

to receive best of the benefits and avoid delay, then further 

valuation report is not necessary”. 

 

That being the position the objections as regards share valuation need to be rejected. 

 

 

 

23.                          The fifth objection taken is that the proposed scheme is invalid in view of the 

fact that it is in violation of the provision of Section 73 of the Act. This objection again needs to be 

rejected. Past events can't be a disqualification. Those responsible for violation can be prosecuted 

and punished. The scheme cannot be said to be in violation of Section 73 of the Act. Admittedly, 

the shares of SIL were not listed, and, at one time an exit option given was availed by the objector 

except for certain amount of shares. In case the SIL has violated Section 73 of the Act by not 

listing its shares, the same can be dealt with by the authorities under  the  Act,  particularly  the  

Central  Government  who  has  assured  that necessary action in terms of the inspection reports 

will be taken and therefore on that count approval to the scheme cannot be declined. Sanctioning  
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of the scheme certainly will not come in the way of the Directors of SIL or other Officers 

responsible  for   acts   of   commission   or   omission,   misfeasance   or   malfeasance being dealt 

with in accordance with law. The observations of the Apex Court in Hindustan Lever Employees' 

Union v. Hindustan Lever Ltd.    and others((1995) Company Cases 30, Vol.83) that the Court will 

decline to sanction a scheme of merger, if any tax fraud or any other illegality is involved, are 

irrelevant for our purpose. The scheme itself is not contrary to any provision of law nor such any 

provision has been pointed out on behalf of the objector. I have already stated that taking over 

the business of a subsidiary and compensating the shareholders of the same adequately with 

shares of SGL cannot be said to be violative of any public policy. If the Director of SIL are guilty of 

Section 73 for sins of omissions and commissions in that regard they can certainly be dealt with 

under the law, as stated on behalf of the Central Government pursuant to the said two inspection 

reports and it cannot be said that the scheme would enable the said Directors or other Officers to 

wriggle out of the breach of the provisions of Section 73 of the Act.  

 

 

24.                The  objection  that  the  proposed  scheme  is  unconscionable  also needs to be 

rejected. It is true that in the past there was no exit route to the shareholders of SIL but at one 

stage an exit route was provided and was availed of by the objector and now yet another exist 

route has been provided for by allotting the shares in the SGL and because of that the scheme 

cannot be branded as unconscionable. An overwhelming majority of shareholders have not found 

it to be so nor the Central Government. The objection that the scheme ought not to be approved 

because the scheme involves the amalgamation of an Indian Company with a subsidiary of a 

foreign company also needs to be rejected since it has been stated on behalf of both the 

companies that both companies are Indian Companies and SIL was 88.85% subsidiary of SGL. The 

fact that the Central Government through its Regional Director has not opposed the scheme is 

indicative of the fact that it is in public interest or at any rate not opposed to public interest or 

public policy. As already stated the repository of public interest is the Central Government who 

has made it clear that in case there are any violations as pointed out in the inspection reports 

would be taken care of and there would be no dilution of action against the management which 

will not come in the way of the sanctioning of the scheme. A scheme which is beneficial to the 

shareholders and which is not opposed to public policy cannot be rejected only because in the  
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past certain contraventions of the provisions of the Act were made by those in charge of the 

management of the company and for that reason a scheme cannot be rejected as being not bona 

fide. True, the objector will become the shareholder of SGL after the scheme is approved but she 

is always at liberty to exit from it in case  she  feels  that  she  should  not  be  a  member  of  a   

company  which  has committed violations of the provisions of the Act, in the past. 

 

 

25.                The submission that the proposed scheme of amalgamation is devoid of any merit 

needs again to be rejected. The benefits arising from amalgamation have been stated in clause 

15(i) to (vii) which, inter alia, show that the amalgamation will enable the establishment of 

optimum size of business which would  be  essential  for  better  utilization  of  the  available  

resources  thereby ensuring long term economic and financial benefits to the transferee company 

and its employees and the transferee company with increase turnover and assets will be in a 

stronger position to raise funds for modernization, expansion and working capital requirements 

and this has been accepted by the vast majority of the shareholders of the companies and is not 

being opposed by any of the authorities under the Act and therefore there is no reason why the 

proposed scheme ought not to be accepted. 

 

 

26.                The objection as regards violation of Section 176(4) of the Act that proxies were 

solicited by the Directors in favour of the proposed scheme of amalgamation was given up on 

behalf of the objector. 

 

 

27.                On behalf of the objector, it is also submitted that several material facts have been 

suppressed from this Court which have been set out in paragraphs 5(iv), 5(viii), 5(ix) and 5(xv) of 

the affidavit of the objector dated 10-8-12006 including the correspondence between SGL, BSE  
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and the NSE with regard to SGL's  application  on  the  said  exchanges.  However,  in  my  opinion,  

these objections are flimsy and need to be rejected. The explanatory statement gave a fair idea to 

the shareholders about the functioning of the companies. In any event, the same are immaterial 

for the purpose of the petitions. Otherwise, there can be no dispute with the proposition that all 

material facts are required to be placed before  the  Court  whilst  considering  sanction  of  a  

proposed  scheme  and suppression of material facts would entitle the Court to reject the 

scheme. 

 

28.                Likewise, the  objection  that  the  scheme  has  been  formulated  to wriggle out from 

the criminal complaints filed by the objector cannot be accepted. The said criminal complaints are 

bound to take its own time and in case the objector succeeds those responsible for the violations 

or commission of offences would be adequately punished. 

 

 

29.                In conclusion, it may be stated that the objections raised have no substance  at  all  

and  it  appears  that  the  objector  has  a  grudge  against  the companies particularly SIL for not 

listing the shares of SIL as initially promised. The share valuation has been done by experts in the 

field and has been approved by the vast majority of the shareholders of both the companies and 

there is no reason why the same should not be accepted by this Court. There is nothing unfair in 

the scheme and in  a way it also gives an exit route to the minority shareholders of SIL to obtain 

the shares of the SGL. In case the objector is unwilling to continue to be a member of SGL she is 

always free to sell the shares and cease to be a member. There is nothing unfair in the said 

scheme and as stated on behalf of both the companies and otherwise accepted by the 

overwhelming majority of shareholders, to whom no oblique motive is attributed.   The merger of 

the subsidiary with the   holding company will benefit the holding company. The scheme is fair, 

just and reasonable and is not violative of any law or contrary to public interest. 

 

 

 

30.                In the light of the above, the objections are rejected with costs of Rs.25,000/- to be 

paid by the objector to SGL. The petitions succeed. However, it is made clear that the sanction to 



61 

 

the scheme will not come in the way of either civil or criminal proceedings which may be initiated 

pursuant to the inspection reports as well as further progress of criminal complaints filed by the 

objector. 

 

 

 

N. A. BRITTO, J. 

 

 

RD 
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IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY PETITIONS NO. 9 & 10 OF 2006 

COMPANY PETITION NO. 9 OF 2006 

 

 

Sesa Industries, Panaji, Goa.                                  .... Petitioner 

 

                 V/s 

 

COMPANY PETITION NO. 10 OF 2006 

 

 

Sesa Goa Ltd. Panaji, Goa.                                  .... Petitioner 

 

V/s 

 

Mr. R.G. Ramani, Advocate for the Petitioners. 

 

Mr. C.A. Ferreira, Asst. Solicitor General for Central Government.  

 

Mr. V.A. Lawande, Advocate for the Objector. 

 

CORAM : N.A. BRITTO, J.  

                                                                                                          DATE : 18/12/2008 

 

 

P.C. : 

Shri Ramani is present on behalf of the petitioners. Shri C.A. 

Ferreira, learned Assistant Solicitor General is present on behalf of the 

Central Government and Shri V.A. Lawande is present on behalf of the 

Objector. 
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2.    Shri Ferreira, upon instructions, states that page 

9 of Sesa Goa's report is not available with the Regional Director, in the 

original report, and inquiry is being made with the Inspector who had 

prepared the said report and who is presently posted in Calcutta. It is but 

obvious that production of page 9 will take some time, but this Court need 

not wait for the same. Page 15 submitted on 5/12/2008 be placed at the 

appropriate page of the paper book. The Regional Director is at liberty to 

produce page 9 of Sesa Goa's report as soon as it is available. 

 

 

3.   Judgment pronounced, dismissing the objections 

and allowing the petitions. Shri Ramani on behalf of the petitioners, 

submits that the petitioners be dispensed with from filing of drawn up 

order and instead be allowed to file with the Registrar of Company a 

certified copy of the order of this court passed today along with 

authenticated copy of the Scheme for Amalgamation. Request granted.  

 

 

4.    Costs of each petition of Rs. 10,000/- to be paid 

by the petitioners to the Central Government and to the Registrar of 

Companies, each.  

 

 

5.    Shri Lawande, the learned Counsel on behalf of 

the Objector prays for stay of operation of the judgment/order passed 

today dismissing the objections and granting the petitions. Shri Ramani on 

behalf of the petitioners objects. Considering the facts and circumstances 

of the case and including the time taken for disposal of the petitions, in 

my view, this is not a fit case to stay the operation of the judgment/order. 

Request rejected.  
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6.                   Authenticated copy be issued to the Objector on 

payment of necessary charges.  

 

 

 

 

N.A. BRITTO, J. 

 

NH/- 
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SCHEME OF AMALGAMATION 

 

(Under Sections 391 and 394 of the Companies Act, 1956) 

OF 

SESA INDUSTRIES LIMITED 

WITH 

SESA GOA LIMITED 

 

THE SCHEME 

 

PRELIMINARY 

 

 

I. In this Scheme, unless inconsistent with the subject or context, the following expressions 

shall be deemed to mean: 

(a) “Transferor Company” or “Amalgamating Company” means SESA INDUSTRIES 

LIMITED a Company within the meaning of the Companies Act, 1956 and 

having its Registered Office at “Sesa Ghor”, 20 EDC Complex, Patto, Panaji, 

Goa 403 001. 

 

(b) “Transferee Company” or “Amalgamated Company” means SESA GOA 

LIMITED a Company within the meaning of the Companies Act, 1956 and 

having its Registered Office at “Sesa Ghor”, 20 EDC Complex, Patto, Panaji, 

Goa 403 001. 

 

(c) “The Act” means the Companies Act, I of 1956. 

 

(d) “Appointed Date” means the commencement of business on the first day of 

April, 2005 or such other date as the High Court of Bombay at Goa may direct. 

 

(e) “Effective Date” means the date on which certified copies of the High Court 

orders sanctioning the Scheme of Amalgamation and vesting the undertaking 

including the assets, liabilities, rights, duties, obligations and the like of the 

Transferor          Company      in         the  Transferee   Company   are          filed  
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with the Registrar of Companies, Goa, after obtaining all the consents, 

approvals, permissions, resolutions, agreements, sanctions and orders 

necessary thereto. 

 

(f) “the Board” means the Board of Directors of the Transferor Company or the 

Transferee Company, as the case may be. 

 

(g) “the High Court” means the High Court of Bombay at Goa. 

 

(h) “the Scheme” means the Scheme of Amalgamation for the amalgamation of 

the Transferor Company with the Transferee Company in its present form 

submitted to the High Court for sanction or with any modifications approved 

by the shareholders or imposed or directed by the High Court. 

 

II. The Authorised, Issued, Subscribed and Paid-up Share Capital of Transferor Company is 

Rs.20,00,00,000/- (Rupees Two Hundred Million Only) divided into 2,00,00,000/- Equity Shares of 

Rs.10/- (Rupees Ten Only) each. 

III. The Authorised Share Capital of the Transferee Company is Rs.50,00,00,000/- (Rupees Five 

Hundred Million Only) divided into 5,00,00,000/- Equity Shares of Rs.10/- (Rupees Ten Only) each, 

of which the issued, subscribed and paid-up capital is Rs.39,36,20,200/- (Rupees Three Hundred 

Ninety Three Million Six Hundred Twenty thousand Two Hundred Only) divided into 3,93,62,020 

Equity Shares of Rs.10/- (Rupees Ten Only) each. 

IV. The Transferor Company is a subsidiary of the Transferee Company. 

V. AMENDMENT OF CLAUSE III OF THE MEMORANDUM OF ASSOCIATION OF THE TRANSFEREE 

COMPANY  

From the effective date, the objects clause of the Memorandum of Association of the Transferee 

Company would stand amended with the addition of clauses detailed hereunder as clauses 33 to 

36 to enable the Transferee Company to carry on the business of the Transferor Company. 

(1) To carry on business of manufacturing Sinter, Sponge iron, Cast Iron including derivatives 

thereof and all types of Steel including structural steel, in the from of cast, rolled or 

forged or in any other form; machine tools, precision instruments, pneumatic tools, 

material handling equipment and other engineering goods, and marketing the same, both 

in wholesale and retail in local and international markets. 

(2) To carry on the business of sale of waste gases emanating from the Pig Iron blast furnace 

or any other process for the purpose of utilization of its energy content, calorific value or 

sensible heat. 
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(3) To purchase waste heat with the purpose of utilizing its energy content, calorific value or 

sensible heat. 

(4) To carry on the business of generation of power from the waste gases emanating from 

the Pig Iron blast furnace, coke oven and to supply/market the same to local parties and 

Government/Electricity Board. 

VI. TRANSFER OF UNDERTAKING UNDER THE SCHEME 

1. The whole undertaking and business of the Transferor Company shall with effect from 

the Appointed Date and without any further act, deed, matter or thing, stand transferred 

to and vested in or deemed to be vested in the Transferee Company pursuant to Sections 

391(2) and 394(2) of the Act so as to become the property of the Transferee Company for 

all the estate and interest of the Transferor Company as a going concern but subject 

nevertheless, to all charges, if any, then affecting the same or any part thereof and with 

effect from the Appointed Date, the Transferor Company, shall be amalgamated with the 

Transferee Company. The same shall be transferred and vested in the Transferee 

Company in the following manner: 

(a) With effect from the Appointed Date the whole of the undertaking and 

properties, as aforesaid, of the Transferor Company, except for the portions 

specified in sub-clauses (b) and (c) below, of whatsoever nature and wheresoever 

situated and incapable of passing by manual delivery, shall, under the provisions 

of Sections 391 and 394 and all other applicable provisions, if any, of the Act, 

without any further act or deed, be transferred to and vested in and/or be 

deemed to be transferred to and vested in the Transferee Company so as to vest 

in the Transferee Company all the right, title and interest of the Transferor 

Company therein; 

(b) All the moveable assets including cash in hand, if any, of the Transferor Company, 

capable of passing by manual delivery or by endorsement and delivery shall be so 

delivered or endorsed and delivered, as the case may be, to the Transferee 

Company to the end and intent that the property therein passes to the 

Transferee Company, on such delivery or endorsement and delivery. Such 

delivery and transfer shall be made on a date mutually agreed upon between the 

Board of Directors of the Transferor Company and the Board of Directors of the 

Transferee Company within thirty days from the date of last of the Orders of the 

High court of Bombay at Goa sanctioning the Scheme of Amalgamation specified 

herein under Sections 391 and 394 of the Act; 
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(c) In respect of moveables other than those specified in sub-clause (b) above, 

including sundry debtors, outstanding loans and advances, if any, recoverable in 

cash or in kind or for value to be received, bank balances and deposits, if any, 

with Government, Semi Government, Local and other authorities and bodies, the 

following modus operandi shall to the extent possible be followed: 

(i) The Transferee Company shall give notice in such form as it may deem fit 

and proper, to each person. Debtor or depositee as the case may be, that 

pursuant to the High Court of Bombay at Goa having sanction the 

Scheme of Amalgamation between the Transferor Company, the 

Transferee Company and their respective members under Sections 391 

and 394 of the Act, the said debit, loan, advance or deposit be paid or 

made good or held on account of the Transferee Company as the person 

entitled thereto to the end and intent that the right of the Transferor 

Company to recover or realize the same stands extinguished and that 

appropriate entry should be passed in its books to record the aforesaid 

change; 

 

(ii) The Transferor Company shall also give notice in such form as it may 

deem fit and proper to each person, debtor or depositee that pursuant to 

the High Court of Bombay at Goa having sanctioned the Scheme of 

Amalgamation between the Transferor Company, the Transferee 

Company, and their respective members under Sections 391 and 394 of 

the Act, the said debt, loan, advance or deposit be paid or made good or 

held on account of the Transferee Company and that the right of the 

Transferor Company to recover or realize the same stands extinguished; 

 

2. (a) For the purposes of the Scheme, the undertaking and business of the Transferor 

Company shall include: 

(i) All the assets, moveable and immoveable properties, of the Transferor 

Company immediately before the amalgamation; and 

(ii) All the liabilities of the Transferor Company immediately before the 

amalgamation. 

(b) Without prejudice to the generality of the foregoing sub-clause (a), the said 

undertaking and the business of the Transferor Company shall include: 
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(i) All the properties, rights, claims, estates, interests and titles of every 

description of or relating to the Transferor Company and its entire 

undertaking, authorities, privileges, industrial and other licences, and the 

rights in respect of property, moveable and immoveable, leases, tenancy 

rights, sanctions, Government approvals and other assets of whatsoever 

nature including patents, patent rights, trade marks and other industrial 

property rights, registrations, approvals, clearances, fittings and fixtures, 

telephones, telex and fax connections, cash balances, reserves, security 

deposits, refunds, outstanding balances, stocks, investments, licences, 

contracts, agreements and other rights and interests of all description in 

and arising out of such properties as may belong to or be in possession of 

the Transferor Company and all books of accounts and documents and 

records relating thereto, but subject to all charges affecting the same. 

(ii) All the liabilities debts, obligations and duties of the Transferor Company 

shall also stand transferred to the Transferee Company with effect from 

the Appointed Date without any further act, deed, matter or thing 

pursuant to Section 394(2) of the Act so as to become the liabilities, 

debts, obligations and duties of the Transferee Company. To the extent 

that there are inter-corporate loans or balances between the Transferor 

Company and the Transferee Company the obligations in respect thereof 

shall come to an end and corresponding effect shall be given in the books 

of account and records of the Transferee Company for the reduction of 

any assets or liabilities, as the case may be. For the removal of doubts it 

is hereby clarified that there would be no accrual of interest or other 

charges in respect of any such inter-company loans or balances. 

 

3. In no case shall the Scheme operate to enlarge the security for any loan, deposit or 

facility created by or available to Transferor Company, which shall vest in the Transferee 

Company by virtue of the amalgamation and in no case shall the Transferee Company be 

obliged to create any further or additional security therefore after the amalgamation has 

been effective or otherwise. 

 

4. The balance in the Profit and Loss Account in the Balance Sheet of the Transferor 

Company     as    on     the     Appointed     Date     be    included     in     the       balance  
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in the Profit and Loss Account in the Balance Sheet of the Transferee Company as on the 

Appointed Date. 

 

5. Upon this Scheme being effective, if any suit, appeal or other proceedings of whatsoever 

nature by or against the Transferor Company be pending, the same shall be continued, 

prosecuted and enforced by or against the Transferee Company, as the case may be. 

 

6. The Transferee Company undertakes, on the Scheme of amalgamation becoming fully 

effective in accordance with the provisions of Section 391 and 394 of the Act, to engage 

from the Effective Date all employees who may be in service with the Transferor 

Company on the Effective Date on the terms and conditions not less favourable than the 

terms of employment which the said employees enjoyed as on said date. The services of 

the said employees shall for all purposes, including accrued leave benefits, gratuity, 

provident fund, retirement benefits, retrenchment compensation and other similar 

benefits shall be regarded as continuous and without any break or interruption of service 

by reason of the transfer of the undertaking to the Transferee Company. 

 

7. It is expressly provided that, on the Scheme becoming effective, the Provident Fund, 

Gratuity Fund, Superannuation Fund or any other Special Fund created or existing for the 

benefit of the employees of the Transferor Company shall be transferred to and form 

part of the corresponding funds of the Transferee Company and the Transferee Company 

shall stand substituted for the Transferor Company for all purposes whatsoever in 

relation to the administration or operation to make contributions to the said Fund or 

Funds in accordance with the provisions thereof as per the terms provided in the 

respective Trust Deeds, if any, to the end and intent that all rights, duties, powers and 

obligations of the Transferor Company in relation to such Fund or Funds shall become 

those of the Transferee Company. It is clarified that the services of the employees of the 

Transferor Company will be treated as having been continuous for the purpose of the 

said Fund or Funds. 

 

8. With effect from the Appointed Date and up to the Effective Date, the Transferor 

Company shall carry on and be deemed to carry on all its business and activities and 

stand possessed of its properties and assets for and on account of and in trust for the 

Transferee Company. From the Appointed Date and up to the Effective Date, the 

Transferor Company shall carry on its business with proper prudence and shall not 

without the concurrence of the Transferee Company, alienate, charge or otherwise deal 

with   the     said     undertaking    or    any    part    thereof    except    in    the   ordinary  
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course of business or vary the terms and conditions of employment of any of its 

employees. From the Appointed Date and up to the effective Date, all the profits accruing 

to the Transferor Company or losses arising or incurred by it shall for all purposes be 

treated as the profits or losses of the Transferee Company, as the case may be. 

 

9. Neither the Transferor Company nor the Transferee Company shall alter its capital 

structure other than alterations pursuant to commitments, obligations or arrangements 

subsisting prior to the Appointed Date, either by fresh issue of shares or convertible 

securities (on a rights basis or by way of bonus shares or otherwise) or by any decrease, 

reduction, reclassification, sub-division, consolidation, re-organisation or in any other 

manner which may in any way affect the share exchange ratio prescribed hereunder, 

except by the consent of the Board of Directors of both the Companies. The Transferee 

Company is hereby permitted to increase its Authorised Capital if so required to give 

effect to the provisions of this Scheme or pursuant to any existing obligation of the 

Transferee Company without the consent of the Board of Directors of the Transferor 

Company. 

 

10. The Transferor Company shall not, without the consent of the Transferee Company, 

declare any dividend for the financial year commencing from 1st April, 2005 and 

subsequent financial years during which the Scheme has not become effective. 

 Subject to this Scheme becoming effective, the profits of the Transferor Company for the 

period beginning from 1st April, 2005 shall belong to and be profits of the Transferee 

Company and will be available to the Transferee Company for being disposed of in any 

manner as it thinks fit including declaration of dividend by the Transferee Company in 

respect of its year ending  31st March, 2006 or any year thereafter. 

 

11. The transfer and vesting of the properties and liabilities and the continuance of the 

proceedings mentioned hereinabove shall not affect transactions or proceedings already 

concluded by the Transferor Company on or after the Appointed Date to the end and 

intent that the Transferee Company accepts on behalf of itself all acts, deeds, bonds, 

arrangements and other instruments of whatsoever nature done and executed by the 

Transferor Company. 

 

12. Subject to the other provisions herein contained, all contracts, deeds, agreements, lease 

rights and other instruments of whatsoever nature subsisting or having effect 

immediately before the Effective date to which the Transferor Company is a party, shall 

be in full force and effect against or in favour of the Transferee Company and may be 
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enforced as fully and effectively as if instead of the Transferor Company, the Transferee 

Company had been a party thereto. 

 

13. Upon the Scheme becoming effective, the shares held by the Transferee Company in the 

Transferor Company i.e. 1,76,50,284 Equity Shares of Rs.10/- each shall stand cancelled. 

 

14. Upon the Scheme becoming effective and in consideration thereof, the Transferee 

Company shall, without any application, act or deed, issue and allot to every member of 

Transferor Company (save and except the Transferee Company) holding fully paid-up 

equity shares in the Transferor Company and whose names appear in the Register of 

Members of the Transferor Company on such date (hereinafter called “the Record Date”) 

as the Board of Directors of the Transferee Company will determine 1 (One) fully paid-up 

Ordinary (Equity) shares of Rs.10/- each of Transferee Company with rights attached 

thereto as hereinafter mentioned (hereinafter referred to as “the new Equity Shares”) in 

respect of every 5 (Five) fully paid-up Equity Shares of the face value of Rs.10/- each held 

by such member in the Capital of the Transferor Company as on the Record Date. It is 

clarified that the Transferee Company, for the purpose of issuing the aforesaid shares to 

the shareholders of the Transferor Company, shall not be required to pass a separate 

Special Resolution under Section 81(1A) of the Act, and on the members of the 

TRANSFEREE COMPANY giving their consent to the scheme, it shall be deemed that the 

shareholders of the Transferee Company have given their consent to issue aforesaid 

shares to the shareholders of the Transferor Company as required under Section 81(1A) 

of the Act. 

 

15. No fractional certificates shall be issued by the Transferee Company in respect of the 

fractional entitlements, if any, to which the shareholders of the Transferor Company may 

be entitled on issue and allotment of the Equity shares of the Transferee Company. The 

Board of Directors of the Transferee Company shall instead consolidate all such fractional 

entitlements to which the shareholders of the Transferor Company may be entitled on 

issue and allotment of the Equity Shares of the Transferee Company as aforesaid and 

thereupon issue and allot Equity Shares in lieu thereof to a Director or an Officer of the 

Transferee Company with the express understanding that such Director or Officer to 

whom such equity shares are issued and allotted shall hold the same in trust for those 

entitled to the fractions and sell the same in the market at the best available price and 

pay to the Transferee Company, the net sale proceeds thereof whereupon the Transferee 
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Company will distribute such net sale proceeds to shareholders of the Transferor 

Company in the proportion to their fractional entitlements. 

 

16. Upon the Scheme becoming operative, all the shareholders of the Transferor Company, if 

so required by the Transferee Company by notice in this behalf, shall surrender their 

Certificates representing equity shares of the Transferor Company, according to their 

respective entitlements to the Transferee Company for cancellation thereof. 

Notwithstanding the foregoing, upon the new Equity Shares being issued and allotted, as 

aforesaid, the Share Certificates in respect of the equity shares held in the Transferor 

Company shall be deemed to have been automatically cancelled and of no effect and the 

Transferee Company instead of requiring surrender of such Certificates may directly issue 

and dispatch new Certificates in respect of the New Equity Shares issued and allotted by 

the Transferee Company. 

 

17. The New Equity Shares of the Transferee Company to be issued and allotted to the Equity 

Shareholder of the Transferor Company shall rank pari passu in all respect with the Equity 

Shares of the Transferee Company, save and except that such shares shall be entitled to 

proportionate dividend in relation to any financial year ending, on any date after the 

Appointed Date. The holders of the shares of the Transferor Company shall, save as 

expressly provided otherwise in this Scheme, continue to enjoy their existing rights under 

their respective Articles of Association including the right to receive dividend from the 

Transferor Company till the Effective Date. 

 

18. It is clarified that the aforesaid provisions in respect of declarations of dividends are 

enabling provisions only and shall not be deemed to confer any right on any member of 

the Transferor Company to demand or claim any dividend which, subject to the 

provisions of the said Act, shall be entirely at the discretion of the Boards of Directors of 

the Transferor Company and the Transferee Company and subject to the approval of the 

shareholders of the Transferor Company and Transferee Company respectively. 

 

19. The Transferor Company and the Transferee Company through their respective Boards 

may consent on behalf of all persons concerned to any modifications or amendments of 

this Scheme or to any conditions which the High Court and/or any other authority under 

the law may deem fit to approve of or impose or which may otherwise be considered 

necessary or desirable for settling any question or doubt or difficulty that may arise for 

carrying out the Scheme and do all acts, deeds and things as may be necessary, desirable 
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or expedient for putting the Scheme into effect. The aforesaid powers of the Transferor 

Company and the Transferee Company may be exercised by the respective Boards or a 

committee or committees of the boards or by any Director authorized by the respective 

Boards. In the event that any condition or conditions are imposed by any authority which 

the Transferor Company and/or the Transferee Company find unacceptable for any 

reason whatsoever then the Transferor Company and/or the Transferee Company shall 

be entitled to withdraw from the Scheme. 

 

20. This Scheme shall not in any manner affect the rights of any of the Creditors of the 

Transferor Company, in particular the Secured Creditors shall continue to enjoy and hold 

charge upon their respective securities. 

 

21. (i) The Transferor Company and the Transferee Company shall, with all reasonable 

dispatch, make application to the High Court of Bombay at Goa under Section 

391 of the Act, seeking orders for dispensing with or convening, holding and 

conducting of the meetings of the respective classes of the members and/or 

creditors of each of the Transferor Company and the Transferee Company as may 

be directed by the Hon’ble High Court. 

(ii) On the Scheme being agreed to by the requisite majorities of the classes of the 

members and/or creditors of the Transferor Company and the Transferee 

Company as directed by the Hon’ble High Court of Bombay at Goa, the Transferor 

Company and the Transferee Company shall, with all reasonable dispatch apply 

to the High Court of Bombay at Goa for sanctioning the Scheme of Amalgamation 

under Section 392 and 394 of the Act, and for such other order or orders, as the 

Hon’ble Court may deem fit for carrying this Scheme into effect and for 

dissolution of the Transferor Company without winding-up. 

 

22. The implementation of this Scheme is conditional upon and subject to: 

(a) The sanction of the Scheme (with or without modifications) by the High Court of 

Bombay at Goa, under Section 391 of the Act and the appropriate orders being 

made by the said High Court pursuant to the Section 394 of the Act for effecting 

the Amalgamation under this Scheme. 

(b) The approval and consent of any authorities concerned as may be required under 

any statute being obtained and granted in respect of any of the matters in 

respect of which such approval and consent be required. 
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(c) Approved by the requisite majorities of the classes of persons of two companies 

as directed by the Hon’ble High Court of Bombay at Goa under Section 391 and 

394 of the Act. 

 

23. Scheme although operative from the Appointed Date shall take effect finally and from the 

date on which any of the aforesaid sanctions or approvals or order shall be last obtained, 

which shall be Effective Date for the purpose of this Scheme. 

 

24. All costs, charges and expenses of the Transferor Company and the Transferee Company 

respectively in relation to or in connection with negotiations leading upto the scheme 

and/or carrying out and completing the terms and provisions of this Scheme and of and 

incidental to the completion of this scheme including the stamp duty payable on the 

order of the High Court shall be borne and paid by the Transferee Company. 

 

25. Any person interested in the Scheme shall be at liberty to apply to the Court from time to 

time for necessary directions in matters relating to the scheme or any terms thereof. 

 

26. Upon this Scheme becoming effective the Transferor Company shall stand dissolved 

without winding up as and from the Effective Date or such date as the High court may 

direct. 

 

27. In the event of this Scheme failing to take effect finally before the 31st day of December, 

2006 or within such further period or periods as may be agreed upon between the 

Transferor Company (by its Directors) and the Transferee Company (by its Directors) this 

Scheme shall become null and void and in that event no rights and liabilities whatsoever 

shall accrue to or be incurred inter se to or by the parties or any of them. 
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IN THE HIGH COURT OF BOMBAY AT GOA 

 

COMPANY APPEAL NO.4 OF 2008 

WITH 

COMPANY APPLICATION NO.48/2008 

 

 

Krishna H. Bajaj, 

24/25, Bharatiya Bhavan,  

7th Floor, 72, Marine Drive,  

Mumbai – 400 020 through  her  

constituted  Attorney  

Mr. Shailesh Bajaj.                                                                                          ....... Appellant. 

 

Versus 

 

 

1. Sesa Industries Ltd., 

Sesa Ghor, 20 EDC Complex, Patto, Panjim, Goa 403 001. 

 

2. The Regional Directorate 

(Western Region), Everest 

5th Floor, 100  Netaji Subhash 

Road, Mumbai – 400 002. 

 

3. Registrar of Companies, Goa Daman & Diu, Panaji, Ministry of Company Affairs, Govt. of India, 

Company Law Bhavan, 

Plot No. 21, EDC Complex, Patto, Panjim, Goa 403 001 

 

4.  The Official Liquidator High 

Court of Judicature at Bombay, 

Panaji Bench, Goa.                                                                                                   ........         Respondents.  
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Mr. Shailesh Bajaj, Appellant in person  (duly constituted attorney). 

 

Mr.   J. J. Bhat, Senior Advocate with Mr. R. Chagla and Mr. R. G. Ramani, Advocate for respondent No. 1. 

 

Mr. C. A. Ferreira,  Asst. Solicitor General for respondents No.2 & 3. 

 

 

CORAM  :  P.B. MAJMUDAR & 

                   C.L. PANGARKAR, JJ. 

 

Date of reserving the Judgment: 

31st January, 2009. 

 

Date of pronouncing the Judgment: 

21st February, 2009. 

 

 

J U D G M E N T :  (Per P.B. MAJMUDAR, J.) 

 

The matter was heard at length at the admission stage, as the contesting parties are all appearing 

in the matter through their Advocates. Learned Asst. Solicitor General    is appearing    for 

respondent No.2 and so far as Registrar of Companies is concerned, in the original proceedings, 

he has filed an affidavit   on behalf of   the Regional Director  and it was agreed by both sides that 

the matter can be  decided  finally  at  the  stage  of  admission  itself.  As  regards respondent No. 

4, for the first time when   an order was passed on 24.12.2008, the Official Liquidator  had 

appeared   and his appearance  is shown in that order.    However, since there was some error in 

the name of Official Liquidator, the same was corrected as    Shri Sanjay Kumar Gupta in the next 

order dated 31.12.2008.   Accordingly, the matter was heard finally and a formal order of 

admission is passed. Admit. Respective Advocates waive service for the concerned respondents.  

The Appeal is now being disposed off by this Judgment. 
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2.                 This  appeal  is  directed  against  the  Judgment  and  Order dated 18.12.2008 

delivered in Company Petition Nos. 9 and 10 of 2006. The Sesa Industries Limited (SIL)   submitted 

a company petition for sanctioning  a  scheme  of     amalgamation     between  the  petitioner 

Company i.e. Transferor Company and the Transferee Company i.e. Sesa Goa Limited (SGL) which 

was incorporated on 25.6.1965 as a private limited   company, and subsequently became a public 

limited company with effect from 16.5.1994.    The SIL was incorporated on 17.5.93.   The scheme 

of amalgamation is annexed as Annexure A-6 along with the Company Petition.    On behalf of the 

present appellant, objections were  lodged    before the learned Company Judge opposing the 

scheme of amalgamation on various grounds and as per various objections taken by the objector 

before the learned Single Judge, it was prayed  on  behalf    of  the  objector    that  the  scheme  

may  not  be sanctioned.   The learned Company Judge, by the impugned Judgment and Order 

came to the conclusion that there is no substance in the objections raised by the objector.   The 

learned Company Judge found that   the objector has a grudge  against the companies, 

particularly SIL for not listing the shares of SIL as initially promised.   The learned Company Judge 

found that there is nothing unfair in the scheme.  The learned Company Judge also found that the 

scheme also gives an exist route  to the minority shareholders  of SIL to obtain the shares of SGL. 

The  learned  Company  Judge  found  that      in  case  the  objector  is unwilling to continue to be 

a member of SGL, she is always free to sell the shares and cease to be a member of SGL.   The 

learned Company Judge found that there is nothing unfair   in the said scheme,   as the scheme is 

accepted by overwhelming majority of the shareholders of the Company.   The learned Company 

Judge also found that the merger of the subsidiary company with the   holding company   will 

benefit the holding company.  The learned Company Judge also found that the said sanctioning   

of the scheme will not, in any way affect the   civil or criminal proceedings  which may be initiated  

pursuant to the inspection reports,  as well as further progress of criminal complaint filed by  the  

objector.  The learned Single Judge, accordingly,  allowed the Company Petition   by sanctioning 

the scheme   by Judgment and Order dated 18.12.2008. 

 

 

3.    Being  aggrieved by the said order, the appellant-objector has filed this appeal.  The appellant 

who is appearing as party in person, has challenged the said order of the learned Company Judge 

on     various     grounds.   It    is   submitted   on   behalf   of   the   appellant   that   the direction  
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given by a Division Bench of this Court in Appeal No.268/07 vide  order  dated  25.4.2007    has  not  

been  complied  with,    as  the Division Bench  has  observed in the said order that the Company 

Judge should  take   into consideration  the reports  before passing  any final orders in the matter of 

approving the scheme of amalgamation of two companies for considering the purpose of its 

relevancy.   It is submitted by the party in person that in view of the reports of the Central 

Government, Ministry of Company Affairs, the Scheme should not have been sanctioned  by the 

learned Single Judge, as it is clear that it is a case of siphoning of funds and because of the same, 

minority shareholders  are affected.  It is submitted that as per the reports, both the Companies 

have committed a fraud  and since the scheme is against the public interest, the same is not 

required to be sanctioned.     It is submitted that the proposed scheme is nothing but an operation 

on the minority shareholders. It is submitted that after amalgamation, the transferor  company  

shall  stand  dissolved  and  therefore,  no  action against the company will be maintainable.   It is 

further submitted that the transferor Company has not disclosed   the fact in petition about 

pending investigation under Section 209A of the Companies Act.  It is also submitted that as per the 

proviso to Section 391 of the Companies Act  no  order  sanctioning  any  compromise  or  

arrangement  shall  be made, unless the Court is satisfied   that the company or any   other person 

by whom an application has been made under sub-section (1) has disclosed  to the Court by 

affidavit or otherwise, all material facts relating to the company, such as   the latest financial 

position of the company, the latest auditor's report requiring   the accounts of the company, 

pendency of any investigation proceedings in relation to the company under Sections 235 to 351.  

It is submitted that  the scheme could not have been sanctioned in view of the fact that the 

company has not disclosed  in the petition  pendency of investigation, as the said fact is also 

required to be disclosed as per the said proviso to Section 391. It is also submitted that since the 

company has suppressed the fact about the investigation being carried out and there is adverse 

report against the company, the scheme should not have been sanctioned by the learned Single 

Judge.  It is submitted that the report  of the Registrar of Companies,   having not been accepted   

by the learned Company Judge, the learned   Company Judge should not have sanctioned the 

scheme of amalgamation.   It   is further submitted that   the proposed scheme of amalgamation 

was based on an invalid scheme in view of the fact that the same is in violation of Section 73 of the 

Companies Act. It is submitted that the shares of SIL  though were required to be listed on the 

Stock Exchanges as per the provisions of the law, as also in terms of the promises given by the 
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petitioning company to its shareholders at the time of initial public offering, have not been 

listed till the date.     It is submitted that the shares   of respondent No.1 Company are not 

listed on any of the Sock Exchanges in India, nor any application has been made by the said 

company for getting its shares listed and, in view of the same,   there is violation of Section 73 

of the Companies Act inasmuch as  it was statutorily  bound to refund  the monies so collected 

by it from its shareholders along with interest due.  It is  also submitted that since  there is 

violation of Section 73 of the Companies Act,   entire allotment  of  shares  of  respondent  

No.1  Company    is  invalid.  It  is submitted that the proposed scheme   was an 

unconscionable scheme inasmuch as the minority shareholders  of the transferor company 

have been subjected to complete operation by a majority, i.e. by transferee Company.  It is 

also submitted that the entire scheme has been floated with a view to  stifle further 

investigation which is pending against the transferor  Company.  It  is  submitted  that  there  is  

also  violation  of Section 394(2) of  the Companies Act, as appropriate material was not placed 

in the meeting before the shareholders.  It is also submitted that the Regional Director himself 

has not filed any affidavit, but,   on his behalf  the  Registrar  of  Companies  has  filed  an  

affidavit  and  the Registrar was also acting as an Official Liquidator.  It is submitted that the 

Official Liquidator has also filed an affidavit.    The same  person could not have filed an 

affidavit in his capacity as Registrar  and in that respect, an affidavit should have been filed by 

the Regional Director himself, as the Official Liquidator and the Registrar,   both are 

functioning   in   a   different   capacity   and   when   their   interest   is overlapping, the same 

person could not have filed two affidavits, one in the capacity  as  the   Official Liquidator  

while the other in the capacity as   the Registrar.     It is submitted that the   financial reports of   

the Chartered Accounts  also  do  not  reflect    the  correct  picture,  as  the Chartered Account 

has gone only as per the entries in the Company's Books of Account and as per the Balance 

Sheet.   On the aforesaid grounds, the party in person submitted that the scheme, in question, 

is not required to be sanctioned and, therefore, order of the learned Company Judge is 

required to be set aside and this Court may reject the scheme submitted by the Company by 

not sanctioning the same.  The party in person has relied upon the following decisions to 

substantiate his say. 

 

1) Miheer H. Mafatlal v. Mafatlal Industries Ltd., reported in 

Company Cases Vol. 87 page 792. 
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2) In re Travancore National and Ouilon Bank Ltd., reported 

in AIR 1939 Madras 318. 

 

 

3) In the matter of Calcutta Industrial Bank Ltd., reported in 

Company Cases Vol. XVIII page 144. 

 

 

4) J.S. Davar and another v. Dr. Shankar Vishnu Marathe 

and others, reported in AIR 1967 Bombay 456 (V 54 C 98). 

 

 

5) T. Mathew v. Smt. Saroj G. Poddar and others, reported 

in (1996) 22 CLA 200 (Bom.) 

 

 

6) Bedrock Ltd., reported in 1998(4) Bom. C.R. 710. 

 

 

7) Modus Analysis and Information P. Ltd. and others, In 

re.,reported in [2008] 142 Comp Cas 410 (Cal). 

 

 

8) Larsen and Toubro Limited, In re., reported in 2004 page 

523 

 

 

9) Jyotsna Nalinikant Kilachand and others v. Nandlal 

Kilachand Investment Pvt. Ltd. and others, reported in 1996 

page 361.  

 

 

10)Raymond Synthetics Ltd., and others v. Union of India 

and others, reported in AIR 1992 Supreme Court 847. 
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11)Hindustan Lever Employees' Union v. Hindustan Lever 

Ltd. and others, reported in Company Cases Vol. 83 page 

30. 

 

12) 1. Securities and Exchange Board of India (Appeal 

Lodging No. 520 of 2002 in Company Petition No. 203 of 

2002 in Company Application No. 18 of 2002) 2. Union of 

India (Appeal Lodging No. 526 of 2002 in Company Petition 

No. 203 of 2002 in Company Application No. 18 of 2002) v. 

Sterlite Industries (India) Ltd. 

 

13)Wood Polymer Limited, In re. and Bengal Hotels Pvt. 

Ltd., In. re., reported in 1977 page 597. 

 

14)IPCO Paper Mills Ltd., In re. Reported in 1984 page 281. 

 

15)Mahendra Kumar Sanghi v. Ratan Kumar Sanghi, 

reported in Spl. A. Nos. 24 and 30 of 1994 –  Equivalent 

Citation : RLW 2003(3) Raj 1529, [2003]44SCL592(Raj), 

2003(1) WLC 445. 

 

16)Sesa Goa Limited & Ors. v. State of Maharashtra & Anr. 

Writ Petition No. 2739 of 2006. 

 

17)Shree Niwas Girni Kamgar Kriti Samiti v. Rangnath 

Basudoo Somant and others reported in Appeal no. 821 of 

1994 in Company Application no. 339 of 1994 in Company 

Petition No. 642 of 1983. 

 

4.                 Learned    Senior    Counsel    Shri    Bhat    appearing    for respondent No.1, on the 

other hand, submitted that there is no substance in any of the objections   raised by the 

objector.   Mr. Bhat submitted that the party in person mainly relied upon the contents of the 

reports submitted by the Deputy Director on behalf of the Ministry of company Affairs, New 

Delhi.   It is submitted that the matter is only at the inspection  stage and there  is nothing  to 

suggest that  subsequently  it has resulted  into  any further  investigation  against  the  affairs  of 

the Company.   Mr. Bhat submitted that the inspection carried out under Section 209A of the 

Act cannot be construed as an investigation against the company.   It is submitted by Mr. Bhat  
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that if the contention  of the party in person is accepted   that the share allotment is void or that  

it is in violation of Section 73 of the Companies Act,    then the objector cannot be said to be a 

shareholder on the basis of void allotment.  He has, however, submitted that there is no breach 

of   Section 73 as the allotment was not made in favour of the public at all.  It is submitted that 

the only right available   to the petitioner is   to claim money and even that claim  is also time-

barred.  It is submitted that the objector can still pursue his remedy against the transferee 

company and  his right is not extinguished   by sanctioning the scheme of amalgamation.   It is 

submitted by Mr. Bhat that assuming that the Directors  have committed any wrong act or even 

if they have committed any offence, the remedy of taking out    prosecution against the erring 

Director or Directors is available   and that cannot be a ground   for rejecting the scheme. Mr. 

Bhat  further submitted  that  the   Registrar  of Companies who   is a delegate   of the Regional 

Director of Company Affairs has already delegated the powers to the Registrar  of Companies  

for filing affidavit and    the Registrar of Companies has already made  its stand clear  in the 

affidavit.     It is submitted that the respondent company had also filed a writ petition before the 

High Court of Bombay for quashing the proceedings and the learned Company Judge was 

pleased to hold that there is no violation of Section 73.   Mr. Bhat further submitted that 

ultimately the inspection reports were already placed before  the learned Company Judge and 

the said aspect was also placed before the shareholders during the meeting and, therefore, 

when the   majority of shareholders  have  approved  the  scheme,  it  cannot  be  said  that 

respondent company has defrauded the shareholders in any manner and no fact is suppressed 

from the shareholders.   It is submitted that the investigation as well as the inspection, both are 

different things and they are separate chapters for the same.  It is submitted that the scheme is 

not  against the public interest in any manner and since majority  of the shareholders  have 

approved the scheme in their wisdom, this Court cannot sit in appeal   over such decision   at the 

time of considering whether the  scheme should be sanctioned or not.   Mr. Bhat  has relied 

upon the following decisions to substantiate his say that the objections raised  by  the  objector    

is  devoid  of  any  merit    and  the  scheme  is required to be sanctioned. 

 

1) Reliance Petroleum Ltd., In Re., reported in [2003] 46 

Scl 38 (Guj) 

2) Zee Telefilms Limited, In re., reported in Appeal No.  

 

 

 



84 

 

164 of2003 in C.P. no. 1116 of 2002 

 

3) Kalpana Bhandari & ors. v. Securities & Exchange 

Board of India & ors., reported in Writ Petition No.,1604 

of 2003. 

 

 

4) Sesa Industries Ltd. v. Krishna H. Bajaj, reported in 

Misc. Civil Appln. no. 24 of 2007 in Company Petition no. 

9 of 2006 connected with company Appln. no. 1 of 2006. 

 

 

5) Miheer H. Mafatlal v. Mafatlal Industries Ltd., 

reported in Company Cases Vol. 87 page 792.  

 

It is submitted that  in view of the Judgment of the  Supreme Court in Miheer H. Mafatlal v. Mafatlal 

Industries Ltd., (supra),   only two aspects  are  required  to  be  considered    by the  Court  at  the  

time  of sanctioning the scheme.  It is submitted that there is no violation of any statutory rules.  It  is 

also submitted by Mr. Bhat  that the valuation of the shares is properly done or not  is in the realm  

of the expert body and once the Chartered Accountants have accepted the said valuation, this Court 

cannot sit in appeal over the said decision of the expert body. It is also submitted by  Mr. Bhat that  it 

is true  that the same person was acting   as a Registrar as well as Official Liquidator   Since their 

interest is not conflicting even if same person has filed an affidavit in two  different  categories,  that  

cannot  be  said  to  be  any violation  of statutory provision. 

 

 

5.                 We have heard both sides at  great length and we have gone through voluminous  

record and proceedings. We have also considered the  scheme submitted  by the  respondent  

Company.   We have  gone through the Judgment  of the learned Company Judge and we have also 

gone through   various judgments  cited by both sides.  At this stage, it is  necessary  to  make  a  

reference  to     various  provisions  of  the Companies Act, more particularly Sections 391, 392, 393 

and 394 of the Act.  The said sections read thus : 

 

“391 – Power to compromise or make arrangements with creditors  
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and members – (1) Where a compromise or arrangement is  

proposed – 

 

(a) between a company and its creditors or any class of them; 

 

      or 

 

(b) between a company and its members or any class of them, the (Tribunal) 

may, on the application  of the  company or of any creditor  or member  of  the  

company  or,  in  the  case  of  a company   which   is   being   wound   up,   of   the 

liquidator, order a meeting of the creditors or class of creditors, or of the members 

or class of members, as the case may be to be called, held and conducted in such 

manner as the (Tribunal) directs. 

 

 

(2) If a majority in number representing three- fourths   in   value   of  the  

creditors,   or  class   of creditors, or member, or class of members as the case may be, 

present and voting either in person or, where proxies are allowed (under the rules   

made under section 643) by proxy, at the meeting, agree to any compromise or 

arrangement, the compromise or arrangement shall, if sanctioned by the (Tribunal)  

be binding on all the creditors, all the creditors of the class, all the members, or all the 

members of the class, as the case may be, and also on the company, or, in the case of 

a company which is being wound up, on the liquidator and contributories of the 

company: 

 

[Provided that no order sanctioning any compromise or arrangement 

shall be made by the [Tribunal] unless the [Tribunal] is satisfied that the company   or   

any   other   person   by   whom   an application  has   been   made   under   sub-section  
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(1) has disclosed   to   the   [Tribunal],   by   affidavit   or otherwise, all material facts 

relating to the company, such as the latest financial position of the company, the 

latest auditor's report on the accounts of the company, the pendency of any 

investigation proceedings   in   relation   to   the   company   under sections 235 to 351, 

and the like.] 

 

 

(3) An order made by the [Tribunal] under sub-section (2) shall have no effect 

until a certified copy of the order has been filed with the Registrar. 

 

 

(4) A copy of every such order shall be annexed to every copy of the 

memorandum of the company issued after the certified copy of the order has been 

filed as aforesaid, or in the case of a company not having a memorandum, to every 

copy so issued of the instrument constituting or defining the constitution of the 

company. 

 

 

(5) If default is made in complying with sub- section (4), the company, and every 

officer of the company who is in default, shall be punishable with fine which may 

extend to [one hundred rupees] for each copy in respect of which default is made. 

 

 

(6) The [Tribunal] may, at any time after an application has been made to it under 

this section stay the commencement or continuation of any suit or proceeding against 

the company on such terms as the [Tribunal] thinks fit, until the application is finally 

disposed of. 

 

392. Power   of   Tribunal    to    enforce     compromise     and arrangement – 
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 (1) where the tribunal makes an order under section 391 sanctioning a 

compromise or an arrangement in respect of a company, it - 

 

 

(a) shall have power to supervise the carrying out of the 

compromise or an arrangement; and 

 

(b) may, at the time of making such order or at any time 

thereafter, give such directions in regard to any matter or make such 

modifications in the compromise or arrangement as it may consider 

necessary for the proper working of the compromise or arrangement. 

 

 

(2)  If the Tribunal aforesaid is satisfied that a compromise or an 

arrangement sanctioned under Section 391 cannot be worked 

satisfactorily with or without modifications, it may, either on its own 

motion   or   on   the   application   of   any   person interested in the 

affairs of the company, make an order winding up the company, and 

such an order shall be deemed to be an order made under Section 

433 of this Act. 

 

(3) The provisions of this section shall, so far as may be, also apply 

to a company in respect of which an order has been made before the 

commencement  of  the  Companies  (Amendment) Act, 2001 

sanctioning a compromise or an arrangement.]  

 

393. Information as to compromises or arrangements with 

creditors and members – (1) Where a meeting of creditors or any class 

of creditors, or of member or any class of members, is called under 

section 391 - 
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(a)  with  every  notice  calling  the  meeting which is sent to a creditor 

or member, there shall be sent also a statement setting forth the terms of 

the compromise   or   arrangement   and   explaining   its effect;   and   in   

particular,   stating   any   material interests of the directors' managing 

director 1[***] or  manager  of  the  company,  whether  in  their capacity as 

such or as members or creditors of the company or otherwise, and the effect 

on those interests  of the compromise or arrangement if, and in so far as, it is 

different from the effect on the like interests of other persons; and 

 

 

(b) in every notice calling the meeting which is given by 

advertisement, there shall be included either such a statement as aforesaid 

or a notification of the  place   at which and  the  manner in  which creditors 

or members entitled to attend the meeting may obtain copies of such a 

statement as aforesaid.  

 

(2) Where the compromise or arrangement affects the rights of 

debenture-holders of the company, the said statement shall give the like 

information and explanation as respects the trustees of any deed for securing 

the issue of the debentures as it is required to give as respects the company's 

directors. 

 

 

 

(3) Where a notice given by advertisement includes a notification that 

copies of a statement setting forth the terms of the compromise or arrangement  
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proposed and explaining its effect can be  obtained  by  creditors  or  

members  entitled  to attend the meeting, every creditor or member so 

entitled  shall,  on  making  an  application  in  the manner indicated by the 

notice, be furnished by the company, free of charge, with a copy of the 

statement. 

 

 

(4) Where default is made in complying with any   of   the   

requirements   of   this   section,   the company, and every officer of the 

company who is in default, shall be punishable with  fine which may extend  

to  (fifty  thousand  rupees);  and  for  the purpose of this sub-section any 

liquidator of the company and any trustee of a deed for securing the issue of 

debentures of the company shall be deemed to be an officer of the 

company.: 

 

 

Provided that a person shall not be punishable under this sub-section if he 

shows that the default was due to the refusal of any other person, being a 

director,   managing   director   1[***]   manager   or trustee   for   debenture   

holders,   to   supply   the necessary particulars as to his material interests. 

 

 

(5) Every director, managing director, 1[***] or manager of the 

company, and every trustee for debenture holders of the company, shall give 

notice to the company of such matters relating to himself as may be 

necessary for the purposes of this section; and if he fails to do so, he shall be 

punishable with fine which may extend to [five thousand rupees]. 
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Section 394. Provision for facilitating reconstruction and amalgamation of 

companies. - (1) Where an application is made to the [Tribunal] under 

Section 391 for the sanctioning of a compromise or arrangement 

proposed between a company and any such persons as are mentioned in 

that section, and it is shown to the [Tribunal]- 

 

(a) that the compromise or arrangement has been proposed for the 

purpose of, or in connection with a scheme for the reconstruction of any 

company or companies,  or  the  amalgamation  of  any  two  or more 

companies; and 

 

(b) that under the scheme the whole or any part of the undertaking, 

property or liabilities   of any company concerned  in the scheme (in this 

section referred to as a “transferor company”) is to be transferred to 

another company (in this section referred to as “the transferee 

company”); 

 

the [Tribunal] may, either by the order sanctioning the   compromise   or   

arrangement       or   by   a subsequent order, make provision for all or any 

of the following matters:- 

 

(i)  the transfer  to the transferee company  of the whole or any part of 

the undertaking, property or liabilities of any transferor company; 

 

(ii)      the     allotment     or     appropriation     by     the    transferee  

 

 

 

 

 

 



91 

 

 

 

 

company of any  shares, debentures policies, or other like interests in that   

company which, under the compromise or arrangement, are to be allotted 

or appropriated by that company to or for any person; 

 

(iii) the continuation by or against the transferee company of any legal 

proceedings pending by or against any transferor company;  

 

(iv) the dissolution, without   winding up, or any transferor company; 

 

(v) the provision  to be made for any persons who, within such time and in 

such manner as the Court directs dissent from the compromise or 

arrangement; and 

 

(vi)  such  incidental,  consequential  and supplemental  matters  as  are  

necessary  to  secure that the reconstruction or amalgamation shall be fully 

and effectively carried out; 

 

[Provided that no compromise or arrangement proposed  for  the  purposes  

of,  or  in  connection with,   a   scheme   for   the   amalgamation   of   a 

company, which is being wound up, with any other company or companies, 

shall be sanctioned by the [Tribunal] unless the Court has received a report 

from [***] the Registrar that the affairs of the company have not been 

conducted in a manner prejudicial  to  the  interest  of  its  members  or  to 

public interest. 

 

Provided   further   that   no   order   for   the   dissolution   of 

any transferor    company    under    clause   (iv)   shall   be   made   by   the  
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[Tribunal] unless the Official Liquidator has, on scrutiny of the books and 

papers of the company, made a report to the [Tribunal] that  the  affairs  of  

the  company  have  not  been conducted in a manner prejudicial to the 

interests of its members or to public interest.] 

 

(2) Where an order under this section provides for the transfer of 

any property or liabilities, then,   by virtue of the order;   that property shall  

be  transferred  to  and  vest  in  and those liabilities shall be transferred to 

and become the liabilities of the transferee company and in the case of any 

property, if the order so directs, freed from any charge, which is, by virtue of 

the compromise  or  arrangement,  to  cease  to  have effect. 

 

(3) Within (thirty) days after the making of an order under this section, 

every company   in relation  to which the order is made shall cause a certified 

copy thereof to be filed with the Registrar for registration. 

 

If default is made in complying with this sub- section, the company, and 

every officer of the company   who is in default, shall be punishable with fine 

which may extend to [five hundred rupees]. 

 

 

 

(4) In this section - 

 

(a) “property' includes property rights and powers of every 

description;    and    “liabilities” includes     duties     of     every 

description; and 
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(b) “transferee company' does not include any company other 

than a company within the meaning of this   Act;   but   

“transferor company” includes any body corporate, whether a 

company within the meaning of this Act or not.” 

 

 

6.                 Both sides have relied upon the decision of the Supreme Court in the case 

of  Miheer H. Mafatlal v. Mafatlal Industries Ltd., (supra).  The Supreme Court in the 

Miheer H. Mafatlal's case has held that  a compromise or arrangement can be 

proposed between a company and its creditors or any  class of them.  Such a 

compromise  would also take in its sweep any  scheme of amalgamation/merger  of 

one company with another.     The Supreme Court in the aforesaid Judgment   has 

pointed out the scope and ambit of the jurisdiction of the Court.  It has been held at 

page 818  as under : 

 

 

“In view of the aforesaid settled legal position, therefore, the scope and 

ambit of the jurisdiction of the company court has clearly got 

earmarked.  The following broad contours of such jurisdiction have 

emerged : 

 

 

(1) The sanctioning court has to see to it that all the requisite statutory 

procedure for supporting such a scheme has been complied with and 

that the requisite meetings as contemplated by section 391(1)(a) have 

been held. 

 

 

(2) That he scheme put up for sanction of the  court  is  backed  up  by 

the  requisite  majority vote as required by section 391(2). 

 

 

(3)   That   the   concerned   meetings   of   the    creditors     or 
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members or any class of them had the relevant material to enable the 

voters to arrive at an informed decision for approving the scheme in 

question.    That the majority decision of the concerned class of voters is 

just and fair to the class as a whole so as to legitimately bind even the 

dissenting members of that class. 

 

 

(4) That all necessary material indicated by section 393(1)(a) is placed 

before the voters at the concerned meetings as contemplated by section 

391(1).  

 

(5) That all the requisite material contemplated by the proviso to sub-

section (2) of section 391 of the Act is placed before the court by the 

concerned applicant seeking sanction for such a scheme and the court 

gets satisfied about the same. 

 

(6) That the proposed scheme of compromise and  arrangement  is not  

found  to  be violative  of  any  provision  of  law  and  is  not contrary to 

public policy.  For ascertaining the real purpose underlying the scheme 

with a view to be satisfied on this aspect, the court, if necessary, can 

pierce the veil of apparent corporate purpose underlying the scheme 

and can judiciously x-ray the same. 

 

(7) That the company court has also to satisfy itself that members or 

class of members or creditors or class of creditors, as the case may be, 

were acting bona fide and in good faith and were not coercing the 

minority   in    order   to   promote   any   interest  adverse to that of the 

latter comprising     the    same    class    whom    they     purported    to  
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represent. 

 

(8) That the scheme as a whole is also found to be just, fair and 

reasonable from the point of  view  of  prudent  men  of  business  taking  

a commercial   decision   beneficial   to   the   class represented by them 

for whom the scheme is meant. (9)Once the aforesaid broad parameters 

about the requirements of a scheme for getting sanction of the court are 

found to have been met, the court will have no further jurisdiction to sit 

in appeal over the commercial wisdom of the majority of the class of 

persons who with their open eyes have given their approval to the 

scheme even if in the view of the court there could be a better scheme 

for the company and its members or creditors for whom the scheme is 

framed.   The court cannot refuse to sanction such a scheme on that 

ground as it would otherwise amount to the court exercising appellate 

jurisdiction over the scheme rather than its supervisory jurisdiction. 

 

 

 

The aforesaid parameters of the scope and ambit of the 

jurisdiction of the company court which is called upon to sanction a 

scheme of compromise and arrangement are not exhaustive but only  

broadly  illustrative  of  the  contours  of  the court's jurisdiction.” 

 

 

7.                 Keeping  in  mind  the  said  principles  enumerated  by  

the Supreme Court in the aforesaid Judgment, the question that 

requires to be considered   is whether the scheme submitted by 

respondent No.1 Company is required to be sanctioned or not ?     So 

far as the objection of the objector regarding allotment of shares and 

violation    of     Section   73    is    concerned,     it   is     required     to  
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be noted that it has been found by  the learned Company Judge in this behalf    that   if there is any 

violation the Directors  can be prosecuted  in accordance with law.   It is the say of the respondent 

company that the shares were not offered to the public and if the objector has monetary claim, he 

can take out appropriate proceedings  for recovery of the same.   Mr. Bhat has placed on record a 

copy of the Judgment of the learned Company Judge in Writ Petition No. 2739 of 2006  dated 

11/12/2008. The learned Company Judge has found that there is no violation of Section 73.   

However, we are not expressing any opinion on the point whether the concerned Directors have 

violated the provisions of law and if at all there is any violation, legal proceedings against such 

Directors  can be initiated  as per law.  In our opinion, if at all there is any violation of Section 73, 

appropriate proceedings can be initiated against the erring Director/Directors, though, or course, 

the contention of the Company is that   the shares were not offered to the public and, therefore, 

there was no question of listing the same.  We, however, make it clear that we are dealing with the  

point only in connection  with sanctioning of the scheme and if any investigation is going on, on the 

basis of inspection report,   the observations  made by us in this behalf shall not be taken into 

account and  such  proceedings  may go  on  as  per  the  evidence  that  may  be available  in  that  

behalf.      The  Court  is  required  to  consider  as  to whether  can  it  be  said  that  the  affairs    of  

the  company    are  not conducted  in a manner  prejudicial to the interests of its members or to 

public interest and for that purpose, the Court is required  to consider the  report  of  the    Official  

Liquidator  and  the  Registrar  as  per  the statutory  provision.   Suffice it to say that even if  it is 

found that there is violation of Section 73, the appropriate remedy is to launch prosecution against 

the erring  directors and that itself is not a ground for  not sanctioning the scheme of 

amalgamation.  Ultimately, this Court is required to see whether the statutory requirement is 

complied with or not and see that the report of the Official Liquidator and the Registrar of 

Companies about the affairs of the company  have not been conducted in  a  manner  prejudicial  to  

the  interest  of  its  members  or  to  public interest are made available or not and when majority of 

the shareholders have approved the scheme, this Court will have thereafter a limited role to play.  

Moreover, so far as the duties of the Official Liquidator and the Registrar of Companies are 

concerned, they are two independent authorities  under the Statute and they are required to 

submit their two independent reports and the Court is normally guided by such independent 

authorities. 

 

7. So far as the contention of the party in person as regards valuation and exchange 
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 ratio is concerned,  since the firm of Chartered Accountants  which is expert in the field has 

approved such a scheme, this Court cannot  substitute its own views in this behalf as powers of this 

Court  on this aspect are limited. 

 

9.                 So far as the argument of party in person that there is no reference in the company 

petition about the reports submitted by the Deputy  Director,  Ministry  of  Company  Affairs,  New  

Delhi     is concerned,   it is required to be noted that it is no doubt true that the fact that inspection 

has been carried out is not mentioned in the petition, but, subsequently, by an order of this Court, 

the necessary material was already placed before the shareholders at the time of meeting and 

ultimately by majority decision  of the  shareholders  the  scheme was approved.     It is true that   

as per the inspection reports, serious irregularities have been found by the Officer who inspected  

the subject- matter on behalf of the Company Affairs.  It is also true that it has not reached finality. 

It is also not disputed by the respondent company that final decision based on the inspection report 

is not yet taken and the said issue seems to be pending before the concerned authorities.    It is not 

in  dispute  that the  inspection of books of accounts was carried out with a view to find out   as to 

whether the affairs of the company are being carried   out   properly or not and while carrying out 

the said exercise of inspection of books of accounts,  other material is also taken into consideration.  

So far as  Section 235 is concerned,  the same deals with  the  investigation of affairs of a company. 

The inspection  carried out under Section 209A is the first step towards carrying out   the 

investigation of the affairs of the respondent No.1 Company.  It is true that  the company has not 

said anything  in the scheme regarding  the inspection being carrying out under Section 209A of the 

Act.   In our view, normally the company should point out all relevant aspects in the scheme and 

the fact that the inspection is carried out should also have to be mentioned in the scheme.  Proviso 

to subsection (2)of Section 391 clearly  provides  that         no  order  sanctioning  any  compromise  

or arrangement shall be made by the [Tribunal] unless the [Tribunal] is satisfied that the company 

or any other person by whom an application has been made under sub-section (1) has disclosed to 

the [Tribunal], by affidavit or otherwise, all material facts relating to the company, such as the 

latest financial position of the company, the latest auditor's report on the accounts of the company, 

the pendency or any investigation proceedings in relation to the company under sections 235 to 

351, and the like.   In our view, interpretation of the said proviso   cannot be restricted only to a 

limited     aspect     that    it  takes   care    of    the    investigation    pending     in   relation    to    the 
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company under Sections 235 to 351 as the words “and the like”  are to be interpreted to mean that 

the  company is required to disclose all material   facts relating to the affairs of the company.   In our 

view, the inspection  is being carried out with a view to find out whether  any investigation  is required 

to be carried out or not.  It is not a matter of playing hide and seek game and all aspects are required 

to be disclosed in the scheme.    In our view,   the proviso to Section 391 is widely worded  and the 

words  “and the like” may even in   its sweep take care of    pending inspection also.    It is, however, 

required to be noted that subsequently, reports   on the basis of such investigation,  have  also  been  

placed  before  the  shareholders    and ultimately,   the scheme has been approved by the 

shareholders after considering the said reports.  In view of the same, in our view,  it may not be just 

and proper to reject the scheme as, ultimately, the reports were  made available with the shareholders 

for discussion at the time of shareholders meeting. 

 

 

10.                       Mr. Bhat also submitted   that at the time   of placing the scheme, inspection   reports 

were not   available with the company. However,  in  our  view, the  fact  about  inspection    being  

carried  out should have been disclosed  by the company, as ultimately, the affairs of the company, in all 

respects should be transparent.    However, the learned Company Judge has come to the conclusion that 

since majority of  the shareholders   have approved this scheme, even though reports were also 

available with the shareholders, it cannot be said that the learned Company Judge overlooked the 

reports or that the order passed is contrary to the directions given by the Division Bench.   It is required 

to be  noted that the mandate of  law provides that the  Court cannot sanction the scheme,   unless the 

Court has received reports from the Registrar of   Company Affairs as well as the Official Liquidator. 

Similarly, the Official Liquidator  is required to submit his report after considering the Books of accounts  

of the company that the Affairs of the company  have not been conducted in a manner prejudicial to the 

interests of its members or to public interest. Accordingly, in view of the provisions   of Section 394, the 

Court cannot sanction the scheme unless the aforesaid requirement is fulfilled.  The Court is not 

required to blindly approve the scheme simply because majority  of shareholders have   approved   the 

scheme.   But the Court is required to consider whether the scheme   is contrary to public interest   and 

can examine whether  the  affairs  of the  company have  not  been  carried  out  in  a manner prejudicial 

to the interests of its members or to public interest. It is true, as pointed out earlier,   that the   Court 

cannot substitute the view taken by majority of shareholders in accepting the scheme on various  

 

 

 



99 

 

 

 

 

aspects   such as violation regarding exchange ratio, etc., but there is also additional duty cast upon 

the Judge before sanctioning the scheme, even if the scheme is approved by majority of shareholders 

to see  whether  the affairs of the company have not been carried out in a manner prejudicial to the 

interests of its members or to public interest and, in order to facilitate the Court, in the matter of 

sanction of the scheme specific reports are   also required to be submitted by the Registrar of 

Companies as well as the Official Liquidator in this behalf. In the light of the aforesaid statutory 

provisions, it is   required to be found out as to whether the said requirement which is mandatory in 

nature   can be said to have been complied with in the present case. 

 

 

11.               The Registrar of Companies has filed an affidavit dated 10.8.2006 stating that he was 

holding temporary charge of Registrar of Companies, Goa, Daman and Diu, Panaji, Ministry of 

company Affairs, Government of India.  In his affidavit, he has stated that  he has been authorized and 

competent to affirm the affidavit in reply on behalf  of the Regional Director (Western Region), 

Ministry of Company Affairs, Mumbai. He has stated in paras (3), (4) and (5) as under : 

 

“ 3) I say that I am conversant with the facts of the case and I am 

competent to depose in my official capacity as the Registrar of 

Companies, Goa, Daman   & Diu, Ministry of Company Affairs, Panaji, 

Goa and I am duly authorized by the Regional Director, Ministry of 

Company Affairs, Western Region, Mumbai. 

 

 

4) I say that the Scheme of Amalgamation proposed by the Petitioner 

Company has been examined by the Regional Director, Western Region, 

Mumbai and   he   has   the   following   observations   for granting the 

Scheme.  

 

a)   That   the   Transferor   and   Transferee Company  were  inspected  

under  Section 209A of the Companies Act, 1956 by the inspecting officers  
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of the Ministry of Company  Affairs  during  the  year  2005 and any 

violation which may be noticed during the course of inspection, there will 

be no dilution for initiating   legal action under the act and that will not in 

any way affect the amalgamation. 

 

 

b) The office of Registrar of Companies, Goa has   received   two   

complaints   for   non listing of the Shares of the Transferor Company 

which is a subsidiary of the Transferee Company.   The copies of the 

complaints of Mrs. Krishna H. Bajaj dated  24/05/2003   and Mrs. Kalpana 

Bhandari dated 17/06/2003 are annexed hereto and marked as Exhibit 

“A” and Exhibit  “B” respectively. 

 

 

c)  The  Office  of  Registrar  of  Companies, Goa   as   well   as   office   of   

Official Liquidator,  Goa  and  the  Regional Director, Mumbai have 

received objection from Mrs. Krishna H. Bajaj against the instant scheme.  

The copy of the objection  letter dated 10/07/2006 is annexed hereto and 

marked as Exhibit “C”. 

 

 

d) The Petitioner Company may be directed to furnish the latest financial 

position before this Hon'ble Court at   the time of final hearing. 

 

 

5)  I say that save as except above, I have no objection for approval of the 

 Scheme of Amalgamation by  this   
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Hon'ble  High  Court with  such  order  as  it  may  deem  fit  and proper.” 

 

The inspection report   submitted by the Deputy Director (Inspection) dated 20.3.2006 which report 

has been submitted in view of the directions issued by the Ministry of Company Affairs regarding the 

inspection of the books of account of SIL (transferor company) and its holding company SGL 

(transferee company).   In the said report, the Deputy Director has concluded as under : 

 

 

“Conclusion : 

 

It will be apparent from the various findings of the Inspection report that the 

entire control of  the day   today   working   of   the   company   is   being managed by 

Mitsui & Co. Ltd, Japan whereby huge turnover   and   profits   are   being   siphoned   

away through systematic under invoicing of international financial transactions and 

over invoicing of import of coal.   As regards inter-se   transactions between SGL & 

SIL, systematic efforts have been made by SGL to put SIL into weak financial position 

by siphoning of the funds from SIL to SGL by over invoicing the price of iron ore and 

coke.   In the process, the minority shareholders of SIL have been deprived of their 

reasonable return in the forms of dividend or gains out of fair price of its shares. The 

minority shareholders of   SIL have been cheated through the systematically 

siphoning the funds by SGL  to  the  ultimate  holding  company  i.e.  M/s. Mitsui & 

Co. Ltd, Japan.  The I.O. has suggested for redressal   of   grievances   of   SIL   by   SGL   

in reascending the contract  of purchase of shares made by offer documents dated 

05.06.03 at under value price of  Rs.30/- per share.” 
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12.               In  para 26.12 of the report, it has been found that as per provisions of Section 542 of the 

Act read with Section 406 thereof, the business of the company has been carried   on with intent to 

defraud creditors of the company and its shareholders and in this regard, all the directors   who   are   

occupying      the   positions   as   its   Managing  Director/whole time Directors   and other directors 

even though are occupying   the position as Simplicitor Directors are in fact Directors who are looking 

after  the day today policy matters of the company on behalf of the principal i.e. Mitsui &  Co. Ltd. 

Japan being the ultimate holding company who is exerting common control over all its subsidiaries 

and fellow subsidiaries as admitted in the notes to accounts annexed to the balance sheet of  3 years  

i.e. 2002-03, 2003-04, 2004-05 are officers in default under Section 5 of the Act.  The report has dealt 

with various aspects and it has been found that it is a case of siphoning of the funds.   In para 26.11  

of the Inspection Report, it has been found that Mitsui & Co.  Japan is exercising common control 

over SGL and SIL  and erstwhile SKCL (which later merged with SGL) and making SGL and SIL   into 

lowering of profits through siphoning   off funds from its own subsidiary company SIL and putting 

Mitsui & Co. Ltd., and its associate companies in undue gains. The Official Liquidator in his report has 

stated in para 3 that his report is mainly based on the report of the Auditors and the Official 

Liquidator has no other material either to supplement or to comment on the same.   It seems from 

the record of the case, that it is clear that the  Registrar of Companies who has filed an affidavit as a 

delegate of the Regional Director as well as Official  Liquidator  is  the  same  person,  acting   both   as  

Official Liquidator as well as Registrar of Companies.   It is required to be noted that the Registrar at 

the time of filing the affidavit was in possession of the inspection report and in his capacity as Official 

Liquidator, he has stated  that  his  report  would  mainly  be  based  on  the  report  of  the Auditors 

and   he has no other material either to supplement or to comment on the same.   It  is also required 

to be noted that the learned Single  Judge has observed in para 17 of his Judgment as under  : 

 

 

 

“It may be noted that it is the Registrar of Companies 

who with authority from the Regional Director who has filed 

an affidavit and it is not the case of the Registrar of 

Companies that he was not aware of the inspection reports 
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 prepared by the Inspection Officer of the Ministry of Company 

Affairs and inspite of that he has opined that the affairs of the 

company have not been conducted in a manner prejudicial to 

the interest of its members or to the public. In doing so, the 

Registrar has certainly failed in his duties by not placing the 

correct facts before the Court. However, only because the 

Registrar of Companies has not placed the correct position as 

regards the affairs of SIL with reference to the said two 

inspection reports, in my view, it would not be a fit case to 

reject the scheme which has otherwise been approved by the 

majority of shareholders of both the companies and regarding 

which  the  Regional  Director  on  behalf  of  the Central 

Government, as repository of public interest, has given his 

consent at the same time stating that any violation which 

might have been noticed at the time of inspection, legal action 

would be initiated regarding the same and that will not affect 

the amalgamation.” 

 

 

13.               In our view, when serious irregularities have been found in the inspection report and when 

the proceedings on the basis of the said inspection report    are still pending  and no further decision has 

been taken in this behalf and   the Registrar as a delegate of the Regional Director  who was in possession 

of such inspection report,  should not have filed affidavits   both, as the Official Liquidator as   well as   the 

Registrar  as the  delegate of the Regional  Director.   An affidavit  is required to be filed  by a person who 

is supposed to have knowledge of the facts.  In considering the said aspect, no appropriate care has been 

taken in the matter of submitting the report on  the part of the Regional Director and the Registrar of 

Companies.   Once it is found that the report/affidavit     on behalf of the Registrar/Regional Director is 

not in conformity    with  the  statutory  provisions,  this  Court  mechanically cannot sanction   the 

scheme   simply because the majority of the shareholders have approved the scheme and the majority 

shareholders in their wisdom have accepted the valuation regarding exchange ratio. 
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14.               Keeping in mind the aforesaid factual aspects, in our view, the Registrar   should have 

specifically stated in his affidavit as to whether the affairs of the Company  have been conducted in a 

manner prejudicial to the interest of its members or to public   interest.   It is required  to  be noted  that  

as per  the  provisions  of Section  393,  the Registrar as well as the Liquidator, both are required to 

submit   their separate reports and both are, therefore, functioning   in a different capacity.     It is 

surprising as to how the Official Liquidator who was the incharge of the Registrar could have filed  the 

affidavits  one in the capacity as a delegate of the Regional Director and the other in the capacity as the 

Official Liquidator.  Even  if  the Registrar was asked to file affidavit by the Regional Director, considering 

the facts of the case that the  said Registrar was already acting as an Official Liquidator, he should have 

informed the said aspect to the Regional Director.    The affidavit submitted by the Registrar is as vague as 

it can be.  By the said affidavit he has given no objection for sanctioning the scheme.  In the instant case, 

since the Registrar is required to file   an affidavit independently and the Official Liquidator and the 

Registrar are acting in a different capacity, the same persons could not have filed affidavits, both in the   

capacity as Registrar   as well as   in the capacity as the Official   Liquidator.     The   statutory   

requirement   of   Section   394, therefore, cannot be said to be complied  with in the present case.    It is 

to be noted that as per Section 394, the Registrar as well as the Official Liquidator are required to file 

their separate affidavits.   If one   is incharge,    the  same  person  could  not  have  filed  affidavits  of  the 

Registrar as well as the Official Liquidator.   The Affidavit of the Registrar is absolutely noncommittal.   In 

the affidavit of the Official Liquidator, he has  mentioned    that the affairs of the company are not being 

conducted  in a manner prejudicial  to the interests of its members or to public interest.   But when the 

same person filed affidavit as Registrar, this aspect is clearly omitted in his reply.   In his affidavit, the 

Registrar  has  tried  to  become  noncommittal.      Before  us,  even  no attempt was made on behalf of 

the Central Government or the Registrar to file any further  affidavit.   It is also pointed out to us  that no 

final decision on the basis of the inspection  reports has been arrived at one way or the other.   Mr. Bhat 

during the course of his argument has submitted  that  the  Registrar  has  acted  as  a  mere  delegate  of  

the Regional    Director.    If  that  be  so,  then  the  Registrar  could  have informed the Regional Director    

that he has also filed an affidavit as Official Liquidator and that he would not be in  a position   to file an 

affidavit as delegate of the Regional Director. 
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15.                In our view, the learned Company Judge himself has found that from  the stand taken by 

the Registrar, he has failed in his duty  and it cannot be said that the requirement of Section 394  has 

been complied with.   In fact, two contradictory affidavits have been filed by the same gentleman, one 

in his capacity as  the delegate of the Regional Director and the other in his capacity as the Official 

Liquidator.  When the law requires that there should be two independent reports,  it is clear that the 

statutory provision  has not been complied with. 

 

 

16.               Considering the aforesaid aspect of the matter, though this Court  has got only supervisory 

jurisdiction in the matter of sanctioning the  scheme  of  amalgamation,  surely  this  Court  is  not  

required  to sanction the scheme in a mechanical manner  and   as per the  mandate of   Section 394    

the Court shall not sanction the scheme unless the reports are made available as per the Proviso to 

Section 394.   The Court, therefore, cannot  sanction the scheme, unless the said statutory 

requirement is complied with and in this case, since it is not in dispute the very same person has filed 

affidavits, both as Official Liquidator and as the delegate of the Regional Director  and that too   his  

report  is also not   in conformity with the provisions of Section 394.   Simply because the Central 

Government might have not opposed the scheme, that  itself is  not  a ground  for  sanctioning  the  

scheme.   As per  the mandate of law, even if the majority shareholders have approved the scheme, 

the Court is not required to straight away sanction the scheme. Proviso to Section 394 speaks 

otherwise and in that view  of the matter, in our view,  it is not correct to say that simply because the 

scheme is not opposed by the Central Government, the Court is required to put its seal on the scheme  

placed before it.    In view of what is stated above, as per the proviso to Section 394 that no Court shall 

sanction   the scheme unless statutory requirement is complied with,   and since the said statutory 

requirement  cannot be said to have been complied with, this appeal is required to be allowed and the 

order of the learned Single Judge, sanctioning  the scheme  is required to be set aside.    We may also   
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make  it  clear  that  in  a  given  case  by  some  omission  even if averment is not made  by the 

Registrar that the affairs of the company are not being conducted  in a manner prejudicial to the 

interest  of its members  or to public interest,  that may not be treated as fatal in every case in 

connection with the sanctioning of the scheme.  However, so far as  facts  of the  present  case  are 

concerned,  when  the  Registrar  was mindful of the inspection reports, it was his duty to state clearly 

that the affairs of the company are not being conducted in a manner prejudicial to the interests of its 

members or to public interest.   The Registrar cannot sit at fence and    remain noncommittal in this 

behalf.     Even, otherwise,  from the facts it is clear that the same person has filed both the affidavits, 

one  in the capacity as Official Liquidator and the other in the capacity as the Registrar, although both 

of them are required to give separate reports in different capacity. 

 

17.               Before parting with this order, we make it clear that our observations are only meant for the 

purpose of considering whether the scheme can be sanctioned by this Court or not and whatever, 

observations  made herein above  will have no relevance and the same are not to be taken into account 

in any other proceedings which might be pending or may be initiated  in future of any kind. 

 

18.               For the reasons stated above, we are of the opinion that the scheme, in question,  cannot  be  

sanctioned  by this  Court  as it is in violation of mandatory provision of Section 394 of the Companies Act. 

As pointed out earlier, the learned Company Judge has not accepted the report submitted by the 

Registrar and if that report is taken into consideration,  it is clear that the requirement of provisions of   

Section 394 cannot be said to have been fulfilled in the present case. 

 

 

19.               The appeal is allowed. The Order of the learned Company Judge is, accordingly, set aside. The 

scheme submitted by  respondent No.1 Company is, accordingly, not sanctioned and   accordingly not 
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approved.   Company Petition   No.9   submitted before the learned Company Judge, accordingly, stands  

rejected.  No costs. 

 

 

 

P.B. MAJMUDAR, J. 

 

 

 C.L. PANGARKAR, J. 
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REPORTABLE 

 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NOS.  1430-1431   OF 2011 

(Arising out of S.L.P (C) Nos. 8497-8498 of 2009) 

 

SESA INDUSTRIES LTD.       —   APPELLANT 

VERSUS 

 

KRISHNA H. BAJAJ & ORS.       —   RESPONDENTS 

 

J U D G M E N T 

D.K. JAIN, J.: 

 

Leave granted. 

 

2. These appeals, by special leave, are directed against the judgment dated 21st February, 2009 

delivered by a Division Bench of the High Court of Bombay at Goa whereby the Division Bench has 

set aside the judgment of the learned Single Judge dated 18th December, 2008, sanctioning a 

scheme of amalgamation between the appellant company and Sesa Goa Limited (for short “SGL”), 

the Transferee Company.  

 

3. Shorn of unnecessary details, the facts material for the adjudication of these appeals may be 

stated thus:  

  

SGL was incorporated on 25th June, 1965 as a private limited company, and thereafter, on 16th 

April, 1991 became a public company. The appellant company viz. Sesa Industries Ltd. (for short 

“SIL”) was incorporated on 17th May, 1993 as a subsidiary of SGL with the latter holding 88.85% of 

the shares in the former. 

 

 

4.    On  26th  July,  2005, a  resolution  was  passed  by  the  Board of   Directors  of SIL  to   

amalgamate  SIL  with  SGL, effective  from 1st  April, 2005. In  pursuance  thereof, on 12th  
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January, 2006, SIL and SGL filed respective company applications in the Bombay High Court 

seeking the Court’s permission to convene a general body meeting. 

 

5. Respondent No. 1 herein, holder of 0.29% of the shares in SIL, filed an affidavit on 18th January, 

2006 intervening in the afore-mentioned company petitions. Subsequently, on 6th March, 2006, 

respondent No. 1 also filed a letter dated 17th February, 2006 issued by the Director of 

Inspection and Investigation, Ministry of Company Affairs, Government of India, respondent 

No.3 herein, addressed to the Regional Director, respondent No.2 in these appeals, together 

with a copy of the inspection report under Section 209A of the Companies Act, 1956 (for short 

“the Act”). At this juncture, it would be useful to extract relevant portion of the said report, 

which reads as follows: 

 

“It will be apparent from the various findings of the Inspection Report 

that the entire control of the day to day working of the company is 

being managed by Mitsui & Co. Ltd., Japan whereby huge turnover and 

profits are being siphoned away through systematic under invoicing of 

international financial transactions and over invoicing of import of coal. 

As regards inter-se transactions between SGL & SIL, systematic efforts 

have been made by SGL to put SIL into weal financial position by 

siphoning of the funds from SIL to SGL by over invoicing the price of 

iron ore and coke. In the process the minority shareholders of SIL have 

been deprived of their reasonable return in the forms of dividend or 

gains out of fair price of its shares. The minority shareholders of (sic) 

SIL have been cheated through the systematically siphoning the funds 

by SGL to the ultimate holding company i.e. M/s Mitsui & Co. Ltd., 

Japan. The I.O. has suggested for redressal of grievances of SIL by SGL 

in rescinding (sic.) the contract of purchase of shares at under value 

price of Rs. 30/- per share.” 
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6. Ignoring the objections raised by respondent No.1, vide order dated 18th March, 2006, the High 

Court, allowed SIL and SGL to convene meetings for seeking approval of shareholders for the said 

amalgamation, and directed the companies to disclose, as part of the Explanatory Statement to 

be sent with individual notices, the following observations from the inspection report:  

  

“The Central Government has issued a letter dated 17th February, 2006 to various 

governmental agencies including the Regional Director (Western Region) 

enclosing a copy of the inspection report and recording that during the course 

of the inspection the inspecting officer has pointed out contraventions of 

Section 269 read with Section 198/309, contravention of Section 289 read with 

Article no. 111 and 140 of the Articles, contravention of Section 260 and 313, 

contravention of Section 268 read with Section 256 and contravention of 

Section 628 of the Act. The Investigating Officer has suggested invoking the 

provisions of Section 397 and 398 read with Section 388B, 401, 402 and 406 of 

the Act including that of Section 542 of the Act. The Inspection report has also 

pointed out financial irregularities and also examined the complaints of Mrs. 

Kalpana Bhandari and Mrs. Krishna H. Bajaj which have been reported in Part 

“A” of the Inspection Report. Contravention of Section 297 of the Act has been 

reported in Part “B” of the Inspection Report. It has also been suggested Part 

“D” of the Inspection Report for references to be made to the Ministry of 

Finance and SEBI. Accordingly, the Central Government has requested the 

addressees to examine the report and take appropriate action.” 

 

7. Thereafter, on 8th May, 2006, the shareholders of SIL and SGL, by 99% majority, approved the 

scheme of amalgamation, and respondent No.1 was the sole shareholder who objected to the 

said scheme. SIL and SGL both filed petitions in the High Court for according approval to the 

amalgamation scheme.  
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8. On 10th August, 2006, the Registrar of Companies, Goa filed an affidavit as the delegate of the 

Regional Director stating that SIL and SGL were inspected under Section 209A of the Act by the 

Inspecting Officers of the Ministry of Company Affairs during the year 2005 and “any violation 

which may be noticed during the course of inspection, there will be no dilution for initiating legal 

action under the Act and that will not in any way affect the amalgamation”. The Registrar stated 

save and except the observations in para 4 of the affidavit, which included forwarding of two 

complaints received from respondent No.1, he had no objection to the scheme of amalgamation. 

 

 

9. On the same day, Official Liquidator, respondent No.1 in these appeals, also filed a report in the 

High Court, inter alia, stating that in light of the Auditor’s report dated 2nd August 2006, 

according to him the affairs of the transferor company have not been conducted in a manner 

prejudicial to the interest of its members or the public. Respondent No.1 filed an affidavit 

objecting to the sanctioning of the scheme.  

 

 

10. On 24th August, 2006 respondent No. 1 filed Application No. 56 of 2006 praying for production 

and/or inspection of some documents, including joint valuation report submitted by M/s. N.M. 

Raiji and M/s. Hairbhakti & Co.; the aforementioned Inspection Report relating to SGL and SIL, 

and issuance of notice to the Bombay Stock Exchange and the National Stock Exchange; the 

Ministry of Company Affairs and the Central Government. On 9th  February, 2009, while partly 

allowing the said application the Company Court directed SGL and SIL to place on record the joint 

valuation reports, the proxy register alongwith relevant proxies held on 8th May, 2006. However, 

as regards other prayers, the application was dismissed. Being aggrieved, respondent No.1 

preferred an appeal before the Division Bench. Vide order dated 25th  April, 2007, the Division 

Bench dismissed the appeal preferred by respondent No.1, observing that: “We have gone 

through the two reports. We are of the opinion that the learned Company Judge should take into 

consideration the said reports before passing any final orders in the matter of approving the 

scheme of amalgamation of the two companies for considering the purpose of it relevancy, in 

order to grant approval.” 
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11. Thereafter, respondent No.1 filed yet another Company Application No. 24 of 2007, praying that 

the reports dated 17th  February, 2006 and 20th March, 2006 sent to the Regional Director by the 

Ministry of Company Affairs be furnished to her. Vide order dated 13th July, 2007, the Single 

Judge allowed the application. Being aggrieved, SIL preferred an appeal before the Division 

Bench. Admitting the appeal, vide order dated 23rd August, 2007, the Division Bench granted 

interim stay of the order dated 13th July, 2007. The order reads: 

 

“Perusal of the impugned order, however, nowhere discloses 

consideration of the said aspect of the relevancy of the document for 

the purpose of deciding the issue relating to amalgamation of the 

company. We, however, make it clear that the process regarding 

amalgamation shall proceed further in accordance with the provisions 

of law and in terms of direction in order dated 25.4.07 regarding 

relevancy of the said report.” 

 

 

12. Finally,  vide  judgment  dated  18th  December,  2008, the  learned  Company  Judge  

sanctioned  the  scheme  of  amalgamation  between  SGL  and SIL, inter  alia, observing  that: 

(i) since inspection  proceedings under Section 209A of the Act are different from an 

investigation  carried out in terms of Section 235 of the Act, they are not required to be 

disclosed under the proviso to Section 391 of the Act; (ii) in any  event, SIL  and  SGL  have  not 

suppressed  any  material  facts as the  letter  dated  17th February, 2006  was made  part of   

the  individual   notices  sent  to  the  shareholders;  (iii) inspections  carried out  under Section  

209A of  the  Act  cannot  come  in the way  of sanctioning  of amalgamation , as they can   

only result in  criminal prosecution of those  responsible for  contravention of various  Sections  

of the Act; (iv) three years  have elapsed  since  the  inspections but  the  Central  Government  

has   not  taken  any  further   actions in  terms of  the  inspection  reports,  which  shows   that  

investigations  or  action in terms of Section 401 of the Act was not in the  offing; (v) the 

Central Government has, through  the  Regional  Director,  clarified  that  the  merger  would  

not  come in the  way of any  action to  be  taken   pursuant to  the two  inspection reports,  

(vi)  non-disclosure  of  pending   criminal complaints  is also not  fatal to sanctioning of the 
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 scheme as the Objector did not raise this contention earlier; pendency of criminal complaints 

cannot be equated to “material facts” in terms of the proviso to Section 391 of the Act and the 

merger will have no effect on the criminal complaints; (vii) merely because the Registrar has 

failed to perform his duties, it cannot be said that the scheme of amalgamation, which has been 

approved by a majority of the shareholders, should be rejected; (viii) the onus is on the Objector 

to prove that a scheme is contrary to public interest and is not just, fair and reasonable, and in 

the instant case, the Objector has not discharged the burden cast on her; (ix) the objection in 

relation to the share valuation was not well-founded in as much as the Objector has not placed 

any material to show that the valuation was unfair, especially when an overwhelming majority of 

shareholders have approved the share valuation; (x) violation of Section 73 of the Act is not 

sufficient to stall an amalgamation as the persons responsible for the violation can beeffectively 

dealt with even after the merger and (xi) the objection that the proposed scheme is 

unconscionable deserves to be rejected, as the scheme has been approved by majority of the 

shareholders, as also the Central Government. The learned Judge also clarified that the 

sanctioning of the scheme will not come in the way of either civil or criminal proceedings which 

may be initiated pursuant to the inspection reports as well as further progress of criminal 

complaints filed by the objector. 

 

 

13. Aggrieved,  respondent  No.1  preferred  an intra-court  appeal  before a Division  Bench of the 

Court. The  Division  Bench has,  vide  the  impugned  judgment,  set aside the  order of  the 

learned   Single  Judge and  revoked  the  sanction  to the  amalgamation  scheme. The  division 

bench  has,  inter-alia,  observed  that: (i)  when  serious  irregularities  have  been  found  in  the 

inspection  report  and when the  proceedings on  the basis of the  said  inspection  report  are 

still  pending  and  no  further  decision  has   been  taken   in  this  behalf  and  the  Registrar  as  a 

delegate  of  the  Regional  Director who  was in  possession of such inspection report,  should  

not have filed affidavits both, as the Official Liquidator as well as the Registrar as the delegate of 

the Regional Director; (ii) once it is found that the report/affidavit on behalf of the 

Registrar/Regional Director is not in conformity with the statutory provisions, this Court 

mechanically cannot sanction the scheme simply because the majority of the shareholders have 

approved the scheme and the majority shareholders in their wisdom have accepted the valuation 

regarding exchange ratio; (iii) as per the provisions of Section 393, the Registrar as well as the 
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 Liquidator, both are required to submit their separate reports and both are, therefore, 

functioning in a different capacity. It is surprising as to how the Official Liquidator who was the 

incharge of the Registrar could have filed the affidavits one in the capacity as a delegate of the 

Regional Director and the other in the capacity as the Official Liquidator; (iv) the Affidavit of the 

Registrar is absolutely noncommittal. In the affidavit of the Official Liquidator, he has 

mentioned that the affairs of the company are not being conducted in a manner prejudicial to 

the interests of its members or to public interest. But when the same person filed affidavit as 

Registrar, this aspect is clearly omitted in his reply and (v) the learned Company Judge himself 

has found that from the stand taken by the Registrar, he has failed in his duty and it cannot be 

said that the requirement of Section 394 has been complied with. In fact, two contradictory 

affidavits have been filed by the same gentleman, one in his capacity as the delegate of the 

Regional Director and the other in his capacity as the Official Liquidator. When the law requires 

that there should be two independent reports, it is clear that the statutory provision has not 

been complied with. 

 

14. Hence these appeals by SIL. 

 

15. We heard Mr. K.K. Venugopal, Senior Advocate for the appellant, Mr. H.P. Raval, learned 

Additional Solicitor General of India on behalf of respondent Nos.2 to 4 and Mr. Amar Dave, 

learned Advocate on behalf of respondent No.1 at considerable length. 

 

16. Mr. K.K. Venugopal, learned senior counsel strenuously urged that once a scheme of 

amalgamation has been approved by a majority of the shareholders after sufficient disclosure 

in the explanatory statement regarding the pendency of an inspection under Section 209A of 

the Act, it is neither expedient nor desirable for Courts to sit in judgment over a commercial 

decision of the shareholders. Relying on the decisions inReliance Petroleum Ltd., In re1, 

Programme Asia Trading CompanyLimited, In re2 and Core Health Care Ltd., In re3, learned 

counsel contended that it is settled that pendency of an inspection under Section 209A or 

under Section 235 of the Act should not stall a scheme of amalgamation. 
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17.  Learned counsel submitted that the Division Bench erred in rejecting the scheme of 

amalgamation on the sole ground that the requirement of the first proviso to Section 394(1) of 

the Act has not been complied with, as it is settled that the said proviso only applies to the 

amalgamation of a company which is being wound up. Learned counsel stressed that in the 

instant case, the prayer in the amalgamation petition was for “dissolution without winding up” 

and hence only the second proviso to Section 394(1) was applicable. Relying on the decisions of 

this Court in Regional Director, Company Law Board, Government of India Vs. MysoreGalvanising 

Co. Pvt. Ltd. & Ors.4, Sugarcane Growers & Sakthi Sugars Shareholders’ Association Vs. Sakthi 

Sugars Ltd.5, Marybong and Kyel Tea Estate Ltd., In re6 and Mathew Philip & Ors. Vs.Malayalam 

Plantations (India) Ltd. & Anr.7, learned counsel contended that the use of the word “further” in 

the second proviso to Section 394(1) of the Act does not indicate that the said proviso is an 

additional provision in relation to the situation contemplated under the first proviso. 

 

18.  While pointing out that the current investigation under Section 235 of the Act was initiated in 

July, 2009, after the impugned judgment was delivered and was based on a fresh complaint by 

respondent No.1, learned counsel urged that these investigations are at a preliminary stage of 

mere allegations and the final report/accusation, if any, the trial, its outcome and appeals etc., 

would all be a long drawn process, which cannot hold up the amalgamation, as was opined by the 

Company Judge. Learned counsel argued that the said finding of the Company Judge having not 

been disturbed by the appellate bench, the same has attained finality. Drawing an analogy with 

cases under the Election laws, learned counsel pleaded that unless a person is convicted, no 

adverse inference can be drawn against him. In support of the proposition, reliance was placed 

on the decision of this Court in Ranjitsing Brahmajeetsing Sharma Vs. State of Maharashtra & 

Anr.8. 

  

 

19.  Reliance  was  placed  on the decisions  in  Search  Chem  Industries  Ltd., In  re9  and  Banaras 

Beads  Ltd., In  re10 to contend  that  the  pendency  of the investigation  cannot  come  in th e 

way of amalgamation  in as  much as even  if   the  allegations  are  found  to  be true,  the  same  

will lead  only  to  a report  under  Section 241  of the  Act  and ultimately  a prosecution under 

Section 242  of  the  Act against  the  Directors/ Principal  officers  of  the  company,  which  
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would not dilute or affect the scheme of amalgamation. 

 

 

 

20. Highlighting the advantages of the amalgamation, learned counsel submitted that SIL being a 

subsidiary of SGL, the amalgamation between both the said companies would entail several 

benefits for both the companies, including consolidation of the management, control and 

operation of both companies thereby resulting in considerable savings by elimination of 

duplication of administrative expenses etc. Moreover, according to the learned counsel, the 

shareholders of SIL, including the appellant, will also stand to gain tremendously by allotment of 

shares of SGL, a very healthy company. As per the amalgamation scheme, the shareholders of SIL 

will get one share of SGL against five shares held by them in SIL. Learned counsel submitted that 

99.68% of the shareholders of both the appellants, viz. SIL and SGL having approved the scheme, 

allowing a scheme of amalgamation to be stalled due to the pendency of an investigation or 

inspection would lead to a situation whereby any scheme for amalgamation can be held to 

ransom by a minority shareholder, like in the instant case, where the first 

respondent/complainant had voluntarily offloaded 5,31,950 shares pursuant to a voluntary offer 

made by SGL out of total 5,89,400/- shares held by him in SIL. 

 

 

 

21. Assailing the observation of the appellate Bench that the same person viz. the Registrar of 

Companies ought not to have filed both Affidavits himself as delegate of Regional Director as well 

as the Official Liquidator, learned counsel urged that as Section 448(1)(a) of the Act contemplates 

the possibility of part time Official Liquidators, there was nothing improper in the approach of the 

Registrar in as much as the Registrar had filed both the affidavits on 10th August, 2006, and the 

same had to be read together, which disclosed all relevant materials. Additionally, it was urged 

that the Single Judge had rightly concluded that a scheme of amalgamation, which is just and fair, 

cannot be rejected merely because the Official Liquidator had failed in his duty in placing the 

correct position before the Court. 

 

22. Learned counsel then submitted that in Life Insurance Corporation of India Vs. Escorts Ltd. & 

Ors,” this  Court had  held  that  the functioning  of  a company  was akin to that of a 

parliamentary democracy  wherein  the  overall  control is exercised,   by  the  majority  of  the 
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 shareholders. In the instant case, majority of the shareholders had approved the scheme of 

amalgamation despite having full knowledge of the proceedings against the Companies and the 

prima facie findings. Moreover, Section 395 of the Act provides the power to acquire shares of 

the shareholders dissenting from the scheme if the said scheme has been approved by the 

holders of not less than nine-tenth in value of the shares of whose transfer is involved. 

 

 

23. Mr. Raval, the learned Additional Solicitor General, on the other hand, relying on a decision of the 

Gujarat High Court in Wood Polymer Limited, In re12, submitted that since the sanctioning of a 

scheme of amalgamation has the effect of imposing it on dissenting members, before exercising 

the power conferred on it by Section 391(2) of the Act, the Court needs to examine the scheme in 

its proper perspective. Learned counsel urged that it cannot be argued that merely because 

statutory formalities are duly carried out, the Court has no option but to sanction the scheme. 

Learned counsel also submitted that since inspection reports had been received by the Registrar 

of Companies and Official  Liquidator,  respectively  on  19th   October,  2006  and  

15thNovember, 2006, i.e. after the filing of affidavit by them on 10th August, 2006, under Section 

394 of the Act, no fault can be found with their affidavits. It was asserted that since serious 

irregularities had been found in the affairs of both SGL and SIL, cheating the minority 

shareholders of SIL, the order sanctioning amalgamation of the said companies cannot be 

permitted to be used for thwarting the investigations. Thus, the learned Additional Solicitor 

General supported the impugned order. 

 

 

24. Mr. Amar Dave, learned counsel appearing for respondent No.1, contended that the provisions of 

Chapter V of Part VI of the Act were intended to introduce a system of checks and balances to 

promote the interests of shareholders, creditors and society at large so as to promote a healthy 

corporate governance culture, and the Courts should adopt an interpretation that advances this 

object. 

 

25. Learned  counsel  urged  that  in  the  instant  case  the  provisions  of Section 393(1)(a) of  the  

Act had  not  been  complied  with  in  as  much  as all material facts  were  not  placed before  the  
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shareholders, in particular the preliminary letters of findings addressed to the Managing Director 

of SIL by the Inspector pursuant to the inspection under Section 209A of the Act on 28th 

September, 2005. According to the learned counsel, a mere enclosure of an extract of covering 

letter dated 17th February, 2006 cannot be construed as sufficient compliance with the mandate 

of Section 393(1)(a), as the said letter did not disclose the details of the findings to the effect that 

the affairs of the company had been conducted in a manner which was prejudicial to the interests 

of its members. Relying on the decision of this Court in Miheer H. Mafatlal Vs. Mafatlal Industries 

Ltd.13, learned counsel contended that sufficient information had not been disclosed to the 

shareholders so as to enable them to take an informed decision. 

 

 

26. Learned counsel contended that in light of the dictum laid down in Miheer H. Mafatlal (supra); 

Bedrock Ltd., In re14 and T. Mathew Vs. Smt. Saroj G. Poddar15, the companies had violated the 

provisions of the proviso to Section 391(2) of the Act in as much as SIL and SGL had not disclosed 

the pendency of the criminal proceedings against the companies and its directors, and of 

proceedings under Section 209A of the Act. Learned counsel submitted that proceedings under 

Section 209A of the Act would fall under the category “and of the like” as mentioned in the 

proviso to Section 391(2) of the Act, as every material fact which could affect the Company 

Court’s discretion has to be disclosed. Moreover, both the Companies had not disclosed the final 

inspection reports under Section 209A of the Act, and the same was brought on record by 

respondent No.1. Learned counsel further submitted that the petitioner has failed to disclose 

even before this Court, that the Serious Fraud Investigation Office (SFIO) was conducting an 

investigation into the affairs of the company under the provisions of Section 235 of the Act, and 

even though the said investigation proceedings arose later, the obligation under the proviso of 

Section 391(2) is a continuing obligation and, therefore, the appellant was obliged to disclose the 

same before this Court as well. 

 

 

27. Learned  counsel  strenuously  urged    the  reports  submitted by  the  Registrar  as  delegate  

of the  Regional  Director  and  as  Official  Liquidator  were  clearly  in  violation of  the  

mandate  of  the   proviso  to  Section  394(1)  of  the  Act,  in  as  much  as  despite  being  in  
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possession of the inspection reports prepared by the Inspecting Officer of the Ministry of 

Company Affairs, the Official Liquidator filed a misleading affidavit before the Company 

Court, reporting “that the affairs of the transferor Company were not being conducted in a 

manner prejudicial to the interests of its members or to the public interest”. It was alleged 

that the affidavit submitted by the Official Liquidator was solely based on the report of one 

M/s S.R. Kenkre & Associates, Chartered Accountants, who in turn had based their entire 

report on the information supplied by the Company, without any independent verification. 

Relying on the decisions in Securities and Exchange Board of India Vs.  Sterlite Industries 

(India) Ltd.16; Modus Analysis and Information P. Ltd. & Ors, In re17; Miheer H. Mafatlal 

(supra); Larsen and Toubro Limited, In re18; Wood Polymer (supra) and T. Mathew (supra), 

learned counsel argued that the Division Bench had rightly concluded that the mandate of 

Section 394 had not been complied with thereby raising a statutory embargo on the approval 

of the scheme of amalgamation. Further, the disclosure of all material information to the 

shareholders, which included the pendency of criminal proceedings; inspection proceedings 

under Section 209A of the Act, and proceedings under Section 235 of the Act in the report of 

the Official Liquidator under Section 394(1) of the Act constitute jurisdictional requirements, 

and unless all of them were satisfied, the Company Court had no jurisdiction to sanction the 

scheme. In support, reliance was placed on the decision of this Court in Carona Ltd. Vs. 

Parvathy Swaminathan & Sons19. 

 

 

28. Learned counsel then contended that the fact of huge siphoning off the funds from the 

transferor company (SIL) to the transferee company (SGL) being within the knowledge of the 

Company Court, it should not have sanctioned the scheme, as the distinction between the 

wrongdoer and the beneficiary gets effaced due to sanctions of law. Learned counsel also 

argued that under the attending circumstances the swap ratio of 1 share of the transferee 

company for 5 shares of the transferor company was also unfair, especially when the valuers 

did not have an opportunity to examine the inspection reports under Section 209A of the 

Act. 
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29. Reliance was placed on the decisions in J.S. Davar & Anr. Vs. Dr. Shankar Vishnu Marathe & Ors.20; 

T. Mathew (supra); Calcutta Industrial Bank Ltd., In re21 and Travancore National & Quilon Bank 

Ltd., In re22, to contend that the proposed scheme was a ruse to stifle further inquiry into the 

affairs of the transferor and transferee company and their managements which have been 

initiated by the Ministry of Company Affairs, as also criminal and civil proceedings that may arise 

thereafter because after the amalgamation, it may not be possible to initiate any proceedings 

against the transferor company as it would cease to exist. Moreover, the proceedings under 

Sections 244, 397, 398, 401, 402, 406 and 542 of the Act against the transferor company cannot be 

initiated against the transferee company even if the transferee company has undertaken to take 

over all the future liabilities of the transferor company. Learned counsel thus, asserted that in light 

of the serious findings in the inspection report under Section 209A of the Act, sanction of the 

scheme would be detrimental to public interest, more so when on sanction of the scheme of 

amalgamation, the transferor company would cease to exist, losing its entity and in the process its 

functionaries will go scot free. 

 

30. Relying on Miheer H. Mafatlal (supra), learned counsel contended that the proposed scheme of 

amalgamation was unconscionable, in as much as the minority shareholders of the transferor 

company have been oppressed, and in fact the “exit option” offered by the transferee company to 

the minority shareholders of transferor company on 5th June 2003, at an extremely undervalued 

price of ` 30 per share was in violation of Section 395 of the Act.   

 

 

31. Lastly, learned counsel urged that though the decision of the majority of the shareholders, while 

sanctioning the scheme, is of paramount importance, but in the instant case, since 99.80% of the 

votes of the transferor company were those of the transferee company itself, the significance of 

the majority decision was of no relevance and, therefore, under these circumstances the Company 

Court was required to ensure that the rights of the minority were not trammeled upon, as 

observed in Miheer H. Mafatlal (supra); Bedrock Ltd. (supra); T. Mathew (supra); J.S. Davar (supra) 

and Calcutta Industrial Bank Ltd. (supra). 
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32. Before addressing the issues raised, it will be useful to survey the relevant provisions contained in 

Chapter V of Part VI of the Act, which deal with “Arbitrations, compromises, arrangements and 

reconstructions”. Section 391 of the Act, clothes the Court with the power to sanction a 

compromise or arrangements made by a company with its creditors and members. It reads as 

follows:- “S.391.Power to compromise or make arrangements with creditors and members.—(1) 

Where a compromise or arrangement is proposed— 

 

(a)    between a company and its creditors or any class of them; or 

 

(b) between a company and its members or any class of them;  

 

 

The Court may, on the application of the company or of any creditor or member of the company, 

or in the case of a company which is being wound up, of the liquidator, order a meeting of the 

creditors or class of creditors, or of the members or class of members, as the case may be, to be 

called, held and conducted in such manner as the Court directs. 

 

(2) If a majority in number representing three-fourths in value of the creditors, or class of 

creditors, or members, or class of members as the case may be, present and voting either in 

person or, where proxies are allowed under the rules made under Section 643, by proxy, at the 

meeting, agree to any compromise or arrangement, the compromise or arrangement shall, if 

sanctioned by the Court, be binding on all the creditors, all the creditors of the class, all the 

members, or all the members of the class, as the case may be, and also on the company, or, in the 

case of a company which is being wound up, on the liquidator and contributories of the company: 

Provided that no order sanctioning any compromise or arrangement shall be made by the Court 

unless the Court is satisfied that the company or any other person by whom an application has 

been made under sub-section (1) has disclosed to the Court, by affidavit or otherwise, all material 

facts relating to the company, such as the latest financial position of the company, the latest 

auditor’s report on the accounts of the company, the pendency of any investigation proceedings in 

relation to the company under Sections 235 to 251, and the like. 

 

 



122 

 

 

 

”Section  394  of  the  Act,  lays  down  the  procedure  for  facilitating reconstruction and 

amalgamation of companies. It reads as under: “S.394. Provisions for facilitating reconstruction 

and amalgamation of companies.— 

 

(1) Where an application is made to the Court under Section 391 for the sanctioning of a 

compromise or arrangement proposed between a company and any such persons as are 

mentioned in that section, and it is shown to the Court— 

 

(a)that the compromise or arrangement has been proposed for the purposes of, or in connection 

with, a scheme for the reconstruction of any company or companies, or the amalgamation of any 

two or more companies; and (b) that under the scheme the whole or any part of the undertaking, 

property or liabilities of any company concerned in the scheme (in this section referred to as a 

‘transferor company’) is to be transferred to another company (in this section referred to as ‘the 

transferee company’);  

 

The Court may, either by the order sanctioning the compromise or arrangement or by a 

subsequent order, make provision for all or any of the following matters:— 

 

(i)the transfer to the transferee company of the whole or any part of the undertaking, property or 

liabilities of any transferor company; (ii) the allotment or appropriation by the transferee 

company of any shares, debentures, policies or other like interests in that company which, under 

the compromise or arrangement, are to be allotted or appropriated by that company to or for any 

person; (iii)the continuation by or against the transferee company of any legal proceedings 

pending by or against any transferor company; (iv)the dissolution, without winding up, of any 

transferor company;  (v) the provision to be made for any persons who, within such time and in 

such manner as the Court directs, dissent from the compromise on arrangement; and  (vi)

 such incidental, consequential and supplemental matters as are necessary to secure that the 

reconstruction or amalgamation shall be fully and effectively carried out: Provided that no 

compromise or arrangement proposed for the purposes of, or in connection with, a scheme for 

the amalgamation of a company, which is being wound up, with any other company or companies, 

shall  be  sanctioned  by the Court  unless the  Court has  received a report from  the  Company 

Law Board or  the  Registrar  that  the  affairs  of  the  company  have  not  been  conducted  in  a  
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manner prejudicial to the interests of its members or to public interest: Provided further that no 

order for the dissolution of any transferor company under clause (iv) shall be made by the Court 

unless the Official Liquidator has, on scrutiny of the books and papers of the company, made a 

report to the Court that the affairs of the company have not been conducted in a manner 

prejudicial to the interests of its members or to public interest. 

 

 

33. It is plain from the afore-extracted provisions that when a scheme of amalgamation/merger of a 

company is placed before the Court for its sanction, in the first instance the Court has to direct 

holding of meetings in the manner stipulated in Section 391 of the Act. Thereafter before 

sanctioning such a scheme, even though approved by a majority of the concerned members or 

creditors, the Court has to be satisfied that the company or any other person moving such an 

application for sanction under sub-section (2) of Section 391 has disclosed all the relevant matters 

mentioned in the proviso to the said sub-section. First proviso to Section 394 of the Act stipulates 

that no scheme of amalgamation of a company, which is being wound up, with any other 

company, shall be sanctioned by the Court unless the Court has received a report from the 

Company Law Board or the Registrar to the effect that the affairs of the company have not been 

conducted in a manner prejudicial to the interests of its members or to public interest. Similarly, 

second proviso to the said Section provides that no order for the dissolution of any transferor 

company under clause (iv) of sub-section (1) of Section 394 of the Act shall be made unless the 

official liquidator has, on scrutiny of the books and papers of the company, made a report to the 

Court that the affairs of the company have not been conducted in a manner prejudicial to the 

interests of its members or to public interest. Thus, Section 394 of the Act casts an obligation on 

the Court to be satisfied that the scheme of amalgamation or merger is not prejudicial to the 

interest of its members or to public interest.   

 

  

34. Therefore, while it is trite to say that the court called upon to sanction a scheme of amalgamation 

would not act as a court of appeal and sit in judgment over the informed view of the concerned 

parties to the scheme, as the same is best left to the corporate and commercial  wisdom  of  the  

parties concerned, yet it is  clearly discernible from a conjoint reading  of  the  aforesaid  

provisions  that  the  Court  before  whom  the  scheme  is  placed, is  
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not expected to put its seal of approval on the scheme merely because the majority of the 

shareholders have voted in favour of the scheme. Since the scheme which gets sanctioned by the 

court would be binding on the dissenting minority shareholders or creditors, the court is obliged to 

examine the scheme in its proper perspective together with its various manifestations and 

ramifications with a view to finding out whether the scheme is fair, just and reasonable to the 

concerned members and is not contrary to any law or public policy. (See: Hindustan Lever 

Employees Union Vs. Hindustan Lever Ltd. & Ors.23). The expression “public policy” is not defined 

in the Act. The expression is incapable of precise definition. It connotes some matter which 

concerns the public good and the public interest. (See: Central Inland Water TransportCorporation 

Limited & Anr. Vs. Brojo Nath Ganguly & Anr.24.) 

 

  

35.      In Miheer H. Mafatlal (supra), this Court had, while examining the scope and ambit of jurisdiction 

of the Company Court, culled out the following broad contours of such jurisdiction: 

 

1.    The sanctioning court has to see to it that all the requisite statutory procedure for supporting 

such a scheme has been complied with and that the requisite meetings as contemplated by 

Section 391(1)(a) have been held. 

 

2.    That the scheme put up for sanction of the Court is backed up by the requisite majority vote as 

required by Section 391 sub-section (2).  

 

3.   That the meetings concerned of the creditors or members or any class of them had the 

relevant material to enable the voters to arrive at an informed decision for approving the scheme 

in question. That the majority decision of the concerned class of voters is just and fair to the class 

as a whole so as to legitimately bind even the dissenting members of that class.  

 

4.   That all necessary material indicated by Section 393(1)(a) is placed before the voters at the 

meetings concerned as contemplated by Section 391 sub-section (1).  
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5.  That all the requisite material contemplated by the proviso of sub-section (2) of Section 391 

of the Act is placed before the Court by the applicant concerned seeking sanction for such a 

scheme and the Court gets satisfied about the same.  

 

6. That the proposed scheme of compromise and arrangement is not found to be violative of 

any provision of law and is not contrary to public policy. For ascertaining the real purpose 

underlying the scheme with a view to be satisfied on this aspect, the Court, if necessary, can pierce 

the veil of apparent corporate purpose underlying the scheme and can judiciously X-ray the same.  

 

7. That the Company Court has also to satisfy itself that members or class of members or 

creditors or class of creditors, as the case may be, were acting bona fide and in good faith and 

were not coercing the minority in order to promote any interest adverse to that of the latter 

comprising the same class whom they purported to represent. 

 

8. That the scheme as a whole is also found to be just, fair and reasonable from the point of 

view of prudent men of business taking a commercial decision beneficial to the class represented 

by them for whom the scheme is meant.  

 

9. Once the aforesaid broad parameters about the requirements of a scheme for getting 

sanction of the Court are found to have been met, the Court will have no further jurisdiction to sit 

in appeal over the commercial wisdom of the majority of the class of persons who with their open 

eyes have given their approval to the scheme even if in the view of the Court there would be a 

better scheme for the company and its members or creditors for whom the scheme is framed. The 

Court cannot refuse to sanction such a scheme on that ground as it would otherwise amount to 

the Court exercising appellate jurisdiction over the scheme rather than its supervisory 

jurisdiction.”  

 

 

36. It  is  manifest  that  before  according  its  sanction to a  scheme  of  amalgamation, the  Court  has 

to  see that the  provisions  of  the Act  have  been duly  complied  with;  the  statutory  majority  

has  been acting  bona  fide  and in  good  faith  and are not coercing  the  minority  in  order  to 

promote   any  interest   adverse  to  that  of   the  latter  comprising   the   same  class  whom  
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they purport to represent and the scheme as a whole is just, fair and reasonable from the point of 

view of a prudent and reasonable businessman taking a commercial decision.  

  

37. Thus, the first question is as to whether the appellant and SGL had disclosed sufficient information 

to the shareholders so as to enable them to arrive at an informed decision? The proviso to Section 

391 (2) requires a company to “disclose pendency of any investigation in relation to the company 

under Sections 235 to 351, and the like”. Though it is true that inspection under Section 209A of 

the Act, strictly speaking, may not be in the nature of an investigation, but at the same time it 

cannot be construed as an innocuous exercise for record, in as much as if anything objectionable 

or fraudulent in the conduct of the affairs of the company is detected during the course of 

inspection, it may lay the foundation for the purpose of investigations under Sections 235 and 237 

of the Act, as is the case here. Therefore, existence of proceedings under Section 209A must be 

disclosed in terms of the proviso to Section 391(2). In any event, we are of the opinion that since 

the said issue is a question of fact, based on appreciation of evidence, and both the Courts below 

have held that the information supplied was sufficient, particularly in light of the order passed by 

the Single Judge on 18th March, 2006, we are not inclined to disturb the said concurrent finding of 

the Courts below, particularly when it is not shown that the said finding suffers from any 

demonstrable perversity. (See: Firm Sriniwas Ram Kumar Vs. Mahabir Prasad & Ors.25 and Ganga 

Bishnu Swaika Vs. Calcutta Pinjrapole Society26.) 

 

 

38. The next issue that arises for our determination is whether the Division Bench was correct in 

holding that the affidavit filed by the Official Liquidator was vitiated on account of non-disclosure 

of all material facts. From a bare perusal of the affidavit dated 10th February, 2006, it is manifest, 

ex facie, that before filing the affidavit, the said official had not examined and applied its mind to 

the findings contained in the inspection report under Section 209A of the Act. While it is true that 

it was not within the domain of the Official Liquidator to determine the relvency or otherwise of 

the said report, yet he was obliged to incorporate in his affidavit the contents of the inspection 

report. We are convinced that the official liquidator had failed to discharge the statutory burden 

placed on him under the second proviso to Section 394(1) of the Act. 
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39.      An Official Liquidator acts as a watchdog of the Company Court, reposed with the duty of satisfying 

the Court that the affairs of the company, being dissolved, have not been carried out in a manner 

prejudicial to the interests of its members and the interest of the public at large. In essence, the 

Official Liquidator assists the Court in appreciating the other side of the picture before it, and it is 

only upon consideration of the amalgamation scheme, together with the report of the Official 

Liquidator, that the Court can arrive at a final conclusion that the scheme is in keeping with the 

mandate of the Act and that of public interest in general. It, therefore, follows that for examining 

the questions as to why the transferor-company came into existence; for what purpose it was set 

up; who were its promoters; who were controlling it; what object was sought to be achieved by 

dissolving it and merging with another company, by way of a scheme of amalgamation, the report 

of an official liquidator is of seminal importance and in fact facilitates the Company Judge to 

record its satisfaction as to whether or not the affairs of the transferor company had been carried 

on in a manner prejudicial to the interest of the minority and to the public interest. 

 

40. In the present case, we are unable to appreciate why the Official Liquidator, who was aware of the 

inspection report dated 17th February, 2006 under Section 209A containing adverse comments on 

the affairs of both the companies, relied only on the report of the auditors, which admittedly was 

not even verified. We can only lament the conduct of the official liquidator. 

  

41. Having  held  that  the  Official  Liquidator had failed to  discharge the  duty  cast  on  him in 

terms of the second proviso to  Section 394(1) of the Act, the  next issue that  requires 

consideration is whether  sanction  of a  scheme  of amalgamation  can be  held  up merely 

because  the conduct  of  an  Official  Liquidator  is  found to  be  blameworthy? We  are of the 

view that it   will  neither  be  proper  nor  feasible  to  lay down absolute parameters in this 

behalf. The  effect of  misdemeanour  on  the part  of  the  official  liquidator  on  the scheme  as  

such  would  depend on the  facts  obtaining  in each  case  and  ordinarily the Company Judge 

should  be  the final  arbiter on   that  issue. In   the  instant  case, indubitably, the  findings  in 

the  report  under  Section  209A of  the  Act were placed before the  Company  Judge,  and  he  

had  considered  the same while sanctioning the scheme of amalgamation.  Therefore,  in the 

facts  and  circumstances  of the present case, the Company Judge had, before him, all 
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 material  facts  which  had  a direct bearing  on  the   sanction  of  the  amalgamation  scheme,  

despite  the  aforestated  lapse  on  the  part  of  the Official  Liquidator. In  this   view of the 

matter, we are  of the considered  opinion that  the Company Judge, having examined all  material  

facts, was  justified in sanctioning  the  scheme of  amalgamation,  particularly   when   the  current  

investigation  under  Section 235   of   the   Act   was   initiated   pursuant  to  a  complaint  filed  by  

respondent No.1 subsequent to the order of the Company Judge sanctioning the scheme. 

 

42. For the foregoing reasons, the appeals are allowed; and the impugned judgment is set aside. 

Consequently, the order passed by the Company Judge sanctioning the scheme of amalgamation is 

restored. However, it is made clear that the scheme of amalgamation will not come in the way of 

any civil or criminal proceedings which may arise pursuant to the action initiated under Sections 

209A or 235 of the Act, or any criminal proceedings filed by respondent No. 1. 

 

43. In the facts and circumstances of the case, there will be no order as to costs. 

 

 

.…………………………………… (D.K. JAIN, J.) 

 

 

 

 

.……………………………………. (H.L. DATTU, J.) 

 

NEW DELHI;  

FEBRUARY 7, 2011. 

ARS 
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IN THE HIGH COURT OF BOMBAY AT GOA 

 

COMPANY PETITION NO. 11 OF 2012 

WITH 

COMPANY APPLICATIONS NO.2/2013, 3/2013 & 

4/2013 WITH 

COMPANY PETITION NO. 12 OF 2012 

WITH 

COMPANY APPLICATIONS NO.5/2013. 6/2013 & 

7/2013. 

          

COMPANY PETITION NO. 11 OF 2012 

                   

         Sesa Goa Limited, 

         a Company incorporated under the 

         Companies Act, 1956 and having its 

         registered Office at Sesa Ghor, 20, 

         [DC Complex, Patto,   Panaji                 Petitioner! 

         403001, State of Goa.                               Company. 

                   

COMPANY APPLICATIONS NO.2/2013, 3/2013 & 

4/2013. 

          Sesa Goa Limited, 

         a Company incorporated under the 

         Companies Act, 1956 and having its 

         registered Office at Sesa Ghor, 20, 

         [DC Complex, Patto, Panaji 

         403001,                                               Petitioner. 

         State of Goa. 
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                                        V/s 

         Shailesh Bajaj.                                     Objector/ 

                                                             Applicant. 

                 

          

COMPANY PETITION NO. 12 OF 2012 

                   

          Sesa Goa Limited, 

         a Company incorporated under the 

         Companies Act, 1956 and having its 

         registered Office at Sesa Ghor, 20,  

         EDC Complex,  Patto, Panaji — 

         403001,                                            Petitioner/ 

         State of Goa.                                         Company. 

          

 

COMPANY APPLICATIONS NO.5/2013, 6/2013 & 

7/2013. 

                 

         Sesa Goa Limited, 

         a Company incorporated under the 

         Companies Act, 1956 and having its 

         registered Office at Sesa Ghor, 20, 

         [DC Complex, Patto, Panaji — 

          403001,                                                Petitioner. 

         State of Goa. 

                                        V/s 

         Shailesh Bajaj.                                     Objector/ 

                                                             Applicant. 

          

          

Mr.  I.  Chagla,   Senior     Advocate    with Mr.  V.  Tulzapurkar,    Senior  Advocate    with  

Mr.   Riyaz    Chagla,   P. Wagle   and    Mr.  D.                                            
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 Lawande, Advocates for the petitioner Company. 

          

          Mr. Shailesh H. Bajaj, the Objector/Applicant in person. 

          

          

            CORAM : V.M. KANADE J. 

          

             Judgment reserved on:        8th February, 2013 

             Judgment pronounced on:      3rd April, 2013 

          

         ORAL JUDGMENT: 

          

                  

                   Both these petitions and applications taken out  therein by the Objector can be disposed of by 

a common order since the petitioner company in both the petitions and  the objector who has 

taken objection to the scheme of amalgamation are the same. 

          

 

     2.        After the company petition was filed, objections  were filed by the objector Shailesh H. Bajaj 

and he also filed three applications in each of the petitions. In Company Petition No.11 of 2012, he 

has filed company application No. 2/2013, 3/2013 and 4/2013 and similar applications have been 

filed by him seeking identical prayers vide Company Applications No.5/2013, 6/2013 and 7/2013 

in Company        Petition No.12/2012. After the applications were heard for sometime, this Court 

was  pleased to  direct  that  both,  the  applications  and  the  company petitions, should be heard   
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together.    

 

         3.        Brief facts are as under 

                   (I)     Company Petition No.11/2012 was filed in this Court seeking sanction to the 

scheme of amalgamation  (concurrent scheme of [katerina Limited ([katerina) with Sesa Goa 

Limited). 

          

(II)    [katerina Limited is a company based in Mauritius. 

 

                    (III)    Company Petition No.12/2012 has been filed in this Court, seeking sanction to the 

Scheme of  Amalgamation and Arrangement (Composite Scheme) amongst Sterlite Industries (India) 

Limited (SIlL), The Madras Aluminium Company Limited (MACO), Sterlite Energy Limited (S[L), Vedanta 

Aluminium Limited (VAL) and Sesa Goa Limited which is the petitioner herein. The petitioner Company is 

a trasferee company, which is registered in Goa and as such, the present petition has been filed in this 

Court. The transferor companies have filed their  petitions in the appropriate Courts having jurisdiction 

over  them. 

                   

 (IV)     So far as [katerina is concerned, the concurrent scheme has been approved by the 

Supreme Court of Mauritius by order dated 24th August, 2012. 

                   

 (V)        The company petitions filed by SIlL, MALCO, 
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 SEL and VAL for sanction of the Composite Scheme have  been heard by High Court of 

Judicature at Madras and the  judgment has been reserved by the Honourable Court on 

the said Company Petitions. In both the petitions, therefore, it   is prayed that the 

Scheme of Amalgamation referred to in the petitions be sanctioned by this Court, so as 

to be binding on all the equity shareholders of the petitioner Company and on the 

petitioner Company and for orders in respect of such incidental, consequential and 

supplemental matters as are necessary to secure that the scheme is fully and effectively  

carried out. 

          

 

         4.        Shri Shailesh Bajaj has filed his objections and is representing himself and his family 

members. He has filed his objections-affidavit dated 2lYt August, 2012 and reply-  

affidavits have been filed by the petitioner company.  Rejoinder-affidavit also has been 

filed by the objector.   During the pendency of the petition, Shri Shailesh Bajaj 

(hereinafter, referred to as “the objector”) has filed Company  Application No.2/2013 in 

company Petition No. 11/2012 and   a corresponding application in Company Petition  

No.12/2012, seeking the following reliefs: 

                      

 

“7(a)  necessary  notices  be  issued  to  FIl’s  such  as “Robeco”,  “City  

of  New  York  Group   Trust”, “[aton  Vance” and “Stitching 
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  Pensioenfonds” and their respective custodians viz. Deutsche Bank A.G., JP Morgan 

Chase Bank   N.A. directing them to file their individual Affidavits in the present  

petition stating the stance taken by the each  of the aforesaid FIl’s on the resolution  

concerning the present scheme of merger and  the instructions given by the said FIl’s 

to their respective custodians in terms of voting on the resolute concerning the 

approval/disproval  of the present scheme and the manner in  which the said 

custodian cast the vote on behalf of the concerned FIl; 

 

(b) this Honourable Court may summon the papers concerning the declaration of 

invalid votes from the Petitioner Company and direct the Official Liquidator/Registrar 

of Companies, Goa to scrutinize the said votes and file a  report in this Honourable 

Court concerning  their validity/ invalidity;  

 

(c) this   Honourable    Court    may   decide   the  issue   of  authenticity    and   

credibility   of  the  Report   submitted  by  the  Chairman  of  the   Petitioner in  

respect of   the  results   of  the  Court   convened  meeting  as    a  preliminary    issue 
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 before dealing with the other aspects of the  present Petition, if found   

necessary; 

 (d) any  other  and  further  directions  that may  be issued in view of the facts 

and circumstances of the present matter by this Honourable Court as 

deemed fit and proper.” 

         

 

 Vide Company Application No.3/2013 in Company Petition No.11/2012, along with corresponding 

application filed in company Petition No. 12/2012, he is seeking the following  reliefs: 

 

 

 

                     7 (a) necessary  direction  be  issued to  the  Central  Government to 

produce  the papers,  files (including  the processing note,  examination  

note etc.)  and other  documents in  relation to  the  actions  taken  and/or  

contemplated  to be taken  by the  Ministry  of Corporate  Affairs in terms of  

reimbursement  of the amount of  Rs.1,000  crores  that  has  been siphoned 

away  from the Petitioner Company  as  pe r the  findings  arrived at by the 

SF10  in  its  Report dated 29th  April, 2011; (b) necessary  direction  be   

issued   to  the  Central Government  to produce the papers,  files  (including  

the  processing  note,  examination  note etc.) and  other  documents 
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  in relation to the actions taken and/or contemplated to be taken by the 

Ministry of Corporate Affairs in terms of supersession of  the board of 

directors of the Petitioner  Company in view of the findings arrived at by  the 

SF10 in its Report dated 29th April, 2011;  (c) any other and further directions 

that may  be issued in view of the facts and  circumstances of the present 

matter by this  Honourable Court as deemed fit and proper.”.        

 

          

 Similarly, in Company Application No.4/2013 in Company Petition No.11/2012 and the corresponding 

application filed in company Petition No. 12/2012, he has prayed for the following reliefs: 

          

 

  “9 (a) necessary  direction be  issued to  the  Petitioner  to  produce  the 

Valuation Reports  compiled by Grant Thornton LLP  and  KPMG India Private 

Limited and the Fairness Opinion Report compiled by  Citigroup Global  

Markets  India  Private Ltd. in this  Honourable Court;  (b) necessary   direction   

be  issued to the  directors/concerned   personnel of Grant  Thornton  LLP  and  

KPMG  India  Private   Limited  
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and Citigroup Global Markets India Private Ltd. to file their respective affidavits in this                    

Honourable Court stating whether the Petitioner Company had furnished the SF10  

Report to them for the purpose of arriving at the exchange/swap ratio in the present 

proceedings and whether the valuations arrived at by them had taken into  

consideration the contents of the said SF10  Report: 

 

(c) any other and further directions may  be issued in view of the facts and                    

circumstances of the present matter by this  Honourable Court as deemed fit and 

proper.”. 

          

  5.        The petitioner company has annexed the Memorandum and Articles of Association of the 

SGL and has  stated that the petitioner is a producer and exporter of iron ore, pig iron and 

metallurgical coke and  that  the  equity  shares  of  the  petitioner are listed on the BS[ Limited 

and the  National Stock Exchange of India Limited. The petitioner has enumerated  the objects of  

the  Company which  is established   to carry  on  the business in  India  and abroad. The  

petitioner  then  has  given  the  details of  Ekaterina  (Transferor company)  and   also   the   share 

capital of  Ekaterina  for  the   period 
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December 21, 2011 to April 1, 2012. The main objects of Ekaterina, the decision taken by 

the Board of Directors, along  with the resolution approving the scheme have been 

stated. The particulars of the scheme have been mentioned in the  petition regarding 

transfer and vesting, conduct of businesse  till effective date, dissolution of  Ekaterina, 

and consideration. The petitioner Company has annexed all the  relevant documents 

along with the petition, including  explanatory statement under Section 393 of the 

Companies  Act, and the judgments.        

 

 

6.        The objector filed his affidavit and has, inter alia,  objected to the scheme of 

amalgamation on the following  grounds in the affidavit in reply 

 (A) Non-disclosure of relevant material to this Honourable Court under the 

provisions of Section 391(2) of  the Act; 

(B) Non-disclosure of relevant and necessary information to the shareholders of 

the petitioner Company  under the provisions of Section 393 of the Companies 

Act; 

(C) Skewed [xchange/Swap Ratio;   

(D) that it is against public policy and public   interest; 

(E)   unconscionable   nature    of   the   scheme    in   as  much   as  the  

interests    of    the   minority   shareholders    of    the    petitioner    
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Company have been completely overlooked. 

(F) Stifle further action in terms of the Serious Frauds Investigation Report; 

(G) Real reason and rationale behind the proposed  Scheme has not been mentioned; 

(H) transfer of Vedanta Resources Pic.’s holding of 38.80 % in Cairn India Ltd. along 

with associated debt of  $5.9 billion; 

 (I) the validity of the votes cast in the Court convened meeting and the validity of 

the Chairman’s Report  concerning the same. 

 

 

 The objector has annexed Serious Fraud Investigation Office, Ministry of Corporate 

Affairs’s report. 

          

 

  7. Reply affidavit has been filed by the petitioner to the affidavit filed by the objector, 

explaining the detailed objections which are raised along with the relevant documents. 

          

 8.  Regional    Director,    Western    Region,  Ministry   of    Corporate    Affairs,   

Mumbai   also      has   filed     a report  and   has    stated    that    as    regards    para    6   

(D)   (i)   and  6   (D)   (ii),  the    objections    raised    by   the   petitioner    have    some   

force    in    the   eye    of    law.  However,    the     Regional     Director   has   stated      

that    having participated     in    the     General    Body    Meeting     and    having                                    
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not  raised  at  the appropriate  platform , the  validity  of  the  objections 

raised  by  the  objector  may  be  considered  by  the  High  Court. He  has 

further  stated  that  so  far  as  para  6(D)  (iii)  and  6(D) (iv)  is  concerned , 

them facts  relate to matters   considered  at  the  meeting  of  shareholders 

and  are  part  of  the  indoor  management  of  the  company  and  therefore, 

the   Regional  Director  is not  in  a   position   to  make   any   comments    and 

further   for   the   reason   that   no   supporting   documents   are    annexed 

in   support   of   the   allegations.   Save  and   except,  as   stated  in  Clause 6 

(A),  (B),  (C)  and  (D),   the   Regional    Director,   however,   has   stated   that 

the  scheme  is  not   prejudicial  to  the  interest  of  shareholders  and public. 

 

 

 

 9. Similar  objections  have  been  taken  in  Company  Petition  No.12/2012 

and  they  have  been  replied  by  the   petitioner  Company  and  the  

Regional Director.           

 

 

 

 10.The  objector  who  appears  in  person  has,  in  context  of  the  objections 

which  are  raised  by  him,  relied  on  the  prayers  made  by  him  in  the 

three  company  applications  and  has  prayed  that  before  hearing  the 

matters  any  further,   initial   order   may   be   passed on the said application. 

We had  made clear  that the  prayers in  the  said applications would  be 

considered  along  with  other objections  which are  raised by  the  objector. 
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 11. Mr. Chagla, learned Senior Counsel  behalf of the petitioners placed on record relevant facts    

and circumstances, which are as  under: 

 

 

 (I)  On 25th February, 2012, the Board of Ekaterina and the Petitioner 

Company approved the Concurrent Scheme, including the share exchange ratio 

 

 

 (II) On 25th February, 2012 itself, the Board of Directors of the Petitioner 

Company , SIIL, MALCO, SEL and VAL approved the Composite Scheme and 

the share exchange ratio(s) after considering the valuation reports of Grant 

Thornton India LLP and KPMG India Private Limited , the independent valuers 

and the fairness opinion of Citi Group Global Markets India Private Limited (to 

the Board of Directors of the Petitioner) and DSP Me rill Lynch  Private Limited 

(to the Board of Directors of SIIL). 

 

 

(III) On 2nd April, 2012 and 12th April, 2012, the National Stock Exchange of 

India and the Bombay Stock Exchange Limited, respectively approved the 

Concurrent Scheme. 

 

 

(IV) On 2nd April, 2012 and 12th April, 2012, the National Stock Exchange of 

India and the Bombay Stock Exchange Limited, respectively approved the  

Composite Scheme. 

 
 

(V) On  23rd April , 2012 , the  Competition  
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Commission of India approved the proposed combination, including the 

proposed combination including the transaction  as proved for in the 

Concurrent Scheme and the Composite  Scheme. 

 

(VI) On 26th April, 2012, the High Court of Judicature at Madras dispensed 

with the convening of the  meeting of the Equity Shareholders of SEL in view 

of the consent affidavits given by all [quity Shareholders to the Composite 

Scheme. 

 

(VII) On 26th April, 2012, itself, the High Court of Judicature at Madras 

dispensed with the convening of the  meeting of the Equity Shareholders of 

VAL in view of the  consent affidavits given by all Equity Shareholders and 

Preference Shareholders to the Composite Scheme. 

 

(VIII) On 19th June, 2012, the Equity Shareholders of the petitioner approved 

the Composite 

          

 

Scheme at the court convened meeting with the requisite majority as 

prescribed under Section 391(2) of the  Companies Act, 1956. 

          

 

 (IX) On 19th June, 2012 itself, the Equity Shareholders of the petitioner 

approved the Concurrent  Scheme at the court convened meeting with the 

requisite majority as prescribed under Section 391(2) of the Act. 

 

 (X) On    21st   June,    2012,   the    Equity    Shareholders     of   SIIL    

approved   the   Composite   Scheme   at    the    court    convened 
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 meeting. 

 

(XI) On 23rd June, 2012, the Equity Shareholders of MALCO approved 

the Composite Scheme at the court  convened meeting. 

 

(xii) On 29th June, 2012, the Foreign Investment Promotion Board of 

India approved the transaction as proposed in the Concurrent Scheme. 

 

(XIII) On 2nd August, 2012, the advertisement of the petition in 

accordance with Rule 80 of the Companies (Court) Rules, 1959 with 

respect of the Company Petition No.  11 of 2012 was published in the 

Navhind Times and  Sunaprant newspapers. 

 

(XIV) On 2nd August, 2012 itself, the advertisement of the petition in 

accordance with Rule 80 of the Companies (Court) Rules, 1959 with 

respect of the Company Petition No. 12 of 2012 was published in the 

Navhind Times and Sunaprant newspapers.  

 

(XV) On 24th August, 2012, the Supreme Court of Mauritius approved 

the Concurrent Scheme.  

 

Learned   Counsel   for   the   petitioner   Company   then   invited   our 

attention   to the contours of the jurisdiction of the  Company Court 

while sanctioning the scheme of  arrangement, having been laid down 

by the Supreme Court.   He relied on judgments of the Apex Court in 

Mihir Mafatlal 
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 vs. Mafatlal Industries Ltd.1 (paras 27, 28 and 29) and in I-/in 

dustan Lever Employees Union vs. I-/in dustan Lever Ltd.,   

and others2 (paras 3, 4 and 6). He submitted that the 

petitioners had duly complied with the statutory provisions  

under the Act and the Rules and the requisite meeting as          

directed by this Court had been convened and the scheme as 

approved by the equity shareholders in terms of section 

391(2) of the Act. The relevant material under Section 391  of 

the Act was provided to the equity shareholders and/or made 

available for inspection. It was submitted that the  scheme is 

not violative of any provision of law and is not contrary to the 

public policy. He submitted that the scheme  is just, fair and it 

advances the interest of the petitioner and their shareholders. 

He, therefore, submitted that the  scheme may be sanctioned. 

He has relied on a number of Judgments which I will refer to 

at later stage. 

          

 

 12. Shri   Bajaj   has   filed   his    objections.  Firstly,  he   

submitted that the three  applications  filed  in  the  company  

petitions  should  be  allowed. It  was   submitted   that  so  far  

as  Company  Application  No.2/2013  in  Company   Petition  

No.11/2012 is  concerned,  notices be   issued   to   FIls   such   

as       “Robeco”,   “City  of   New   York   Group   Trust”,  “[aton   

Vance”,  etc.,  and   their  respective   custodians  viz. 

Deutsche   Bank  A.G., 

      

 

_________________________   

  1 (1997) 1 SCC 579 

  2 1995 Supp (1) SCC 499 
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 JP Morgan Chase Bank N.A. directing them to file their 

individual Affidavits stating the stance taken by the each of  

the aforesaid FIls on the resolution concerning the present 

scheme of merger and the instructions given by the said FIls 

to their respective custodians. It is further prayed that this 

Court should summon the papers concerning the declaration 

of invalid votes and direct the Official Liquidator to scrutinize 

the said votes. Thirdly, it is contended that the issue of  

authenticity and credibility of the report submitted by the  

Chairman of the petitioner in respect of the results of the  

Court convened meeting, may be decided first. It was  

contended that though on record it can be seen that FIls had         

given specific instructions not to  vote in favour of the  

scheme, a part of the votes have been given against the  

scheme and, therefore, it was necessary to ask the FIls and  

their respective custodians to file affidavits. 

          

 

 In my view, such an exercise cannot be permitted in a 

petition which is filed under Section 391 of the Act for grant 

of sanction of the scheme of  amalgamation.  Secondly, even 

otherwise, the stand taken by such FIls and their custodians  

now  after  voting  is over   would be irrelevant and could be 

an afterthought  and  would  not  be germane  for the 

purpose of considering a   petition    which    is  filed  under   

Section   391  seeking  sanction  for  the 
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 scheme.   Similarly,   other   prayers   namely   direction   to   the   Official 

Liquidator     to   scrutinize   the   votes,    also   is   an   exercise    which   

cannot     be     carried   out    after   the   Chairman   of   the   said    meeting   

who     is     a Retired   Chief     Justice    of   the   High    Court    under    whose   

supervision     the  said  meeting   was   held.   It   would   only   amount   to   

granting   permission   to    carry   out   the   exercise   of   determining   the   

validity     of   the  votes,   after   the   individual   scrutinizers   have   

submitted   the   report.   The   same   is   the     case    with   prayer   clause   

(c). In    view   of   this,  it  is  not   possible   to     consider    the  reliefs    

which are   claimed    by     the     objector    in    this     application. 

 

 

          

13. So   far   as   Company   Application   No.3/2013   is    concerned,   in   the   

said   application   it   is   claimed   that   directions   be   given   to   the   

Central    Government   to   produce   the    papers   and     other    

documents   in   respect    of    the    actions    taken    or      contemplated      

to     be   taken     by     the   Ministry   of   Corporate     Affairs    in    terms      

of     reimbursement    of    the     amount     of     Rs.1,000    crores   that   has 

been   siphoned    away    from    the    Petitioner    Company     as    per    the    

findings     arrived    at   by    the     SF10    in    its    Report   dated    29th   

April,    2011   and    seeking     further    direction   to   produce   the  

necessary   files,   etc.,  in    respect   of   the   action   taken   by   the   

Ministry   of   Corporate   Affairs   in   terms   of   the     supersession    of   

the    Board   of   Directors   in   view   of   the   report.   In   my   view,   so   

far   as these    prayers      are    concerned,     they     have    nothing   to   do 
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 with the grant of sanction of the scheme which is filed for amalgamation. 

It is well settled position in law that any pending investigation or 

proceedings cannot come in the  way of the Court considering the grant of 

sanction under Section 391 of the Act. 

          

 

14. In Company Application No.4/2013, it is prayed that necessary 

direction be issued to produce the Valuation Reports compiled by Grant 

Thornton LLP and KPMG India Private Limited and the Fairness Opinion 

Report compiled by Citigroup Global Markets India Private Ltd. and for a 

further direction, directing the concerned persons of the said expert  to file 

their respective affidavits stating therein whether the Petitioner Company 

had furnished the SF10 Report to them.  It has been contended that so far 

as SF10 Report is concerned, though a letter has now been shown which 

states  that SF10 Report was in fact brought to the notice of the          

valuers, according to the objector, the said letter is  fabricated and reality 

of the said SF10 Report was not placed before the valuers and for that 

purpose it is necessary to direct the said valuers to file their personal 

affidavits. 

          

 

  

15. It  has  been  consistently   held   that   a Court  cannot                                           

question  the   correctness  or  otherwise  of  an  opinion  given  by                                           

the     experts,    since    the     Court    is     not    equipped    either     with                                        
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         knowledge   or   with   expertise   to   consider   and   give   an   opinion    

as   to   whether   the   expert   opinion   is   correct   or   not   reliable.   In 

this   view   of   the   matter,   in   an   inquiry   under   Section    391,   the  

question   of   direction   sought   by   the   objector   in   this    application  

cannot   be   granted.   The   experts   have   stated   in    their   report   the  

basis   on   which   they   have   given   their   opinion.    It   is   not   now   

open   for   the   objector   to   say   that   in  fact  a   particular   document   

which   the   valuers   claim   was   shown   to    them,   was   in   fact   not 

shown.   This   Court   is   not   expected   to    go   into   the   disputed 

questions   of   fact   and   hold   an   inquisitorial    inquiry   when   an 

application   is   filed    under   Section   391   of   the    Act,   seeking   

sanction  of   the   scheme.    Such    a  power   is   not    given   to   the    

Court under   the   provisions   of   Section  391  of  the    Act   and   the   

scope   of the   inquiry,   therefore,   is   to   a   large    extent   limited   which   

I   shall consider   while   taking   into   consideration   the   powers   of   this   

Court which   can   be    exercised   when   a   petition   is   filed   under   

Section 391   of    the    Act. It     appears    that    the    only   intention   of   

the   objector    is   to   delay   and    prolong   the   proceedings    by   filing  

frivolous   applications   and     raising   the   objections   which   are   based   

on   conjectures   and    surmises   and    by    creating   hypothetical 

situations   which   are   based   on   paranoid   fears     and     apprehensions. 

All   these    applications,      therefore,     are      dismissed      and       in   my   

view,   it   is     not   necessary   to   issue  the   directions   which     are   

sought   by   the   objector   in    these    three    applications.   The    three 
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 applications filed in Company Petitions No.11/2012 and 12/2012 are 

dismissed. 

          

16. Before taking into consideration the rival submissions made by the 

learned Senior Counsel appearing on behalf of  Petitioners and the 

Objector who is appearing in person, it  would be relevant to take into 

consideration contours of the  jurisdiction of the Company Court as also 

the ambit and scope of inquiry which is contemplated under section 391 

of the Companies Act while sanctioning the scheme of  

arrangement/amalgamation. In order to appreciate the nature and scope 

of the inquiry under section 391 of the Companies Act, 1956, it would be 

necessary to firstly have a look at section 391 which reads as under:- 

             

 

  “391. Power to compromise or make arrangements with creditors 

and members- (1) Where a compromise or arrangement is 

proposed- 

          

(a)  between a company and its creditors or any  class of them; or 

          

(b)    between a company and its members or any class of them; 

the Court may, on the application  of the company or of any 

creditor or member of the company, or, in the case of a 

company, which  is being wound up, of the liquidator, order a 

meeting of the creditors or class of creditors, or of the members 

or class of members, as the case may be, to be called, held and 

conducted in such manner as the Court directs. 
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(2)  If a majority in number representing three-  fourths in value of the 

creditors, or class of         creditors, or members, or class of members as 

the case may be, present and voting either in person or, where proxies 

are allowed [under the rules made under section 643], by proxy, at the 

meeting, agree to any compromise or  arrangement, the compromise or 

arrangement shall, if sanctioned by the Court, be binding on  all the 

creditors, all the creditors of the class, all the members, or all the 

members of the class, as the case may be, and also on the company, or, 

in the case of a company which is being           wound up, on the 

liquidator and contributories of the company: [Provided that no order          

sanctioning any compromise or arrangement  shall be made by the 

Court unless the Court is          satisfied that the company or any other 

person by whom an application has been made under sub- section (1) 

has disclosed to the Court, by  affidavit or otherwise, all material facts 

relating to the company, such as the latest financial position of the 

company, the latest auditor’s report on the accounts of the company, 

the pendency of any investigation proceedings in relation to the 

company under sections 235 to  351, and the like.] 

          

 

 (3)  An order made by the Court under sub- section (2) shall have no effect until 

a certified  copy of the order has been filed with the Registrar. 

          

 

 

 (4) A copy of every such order shall be annexed to every copy of the 

memorandum of the company issued after the certified copy of  the order has 

been filed as aforesaid, or in the case of a company not having a memorandum, 
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 to every copy so issued of the instrument  constituting or defining the 

constitution of the  company. 

          

 

(5)   If default is made in complying with sub- section (4), the company, and 

every officer of  the company who is in default, shall be  punishable with 

fine which may extend to [one hundred rupees] for each copy in respect of  

which default is made. 

          

 

(6)  The [Tribunal] may, at any time after an  application has been made to it 

under this section, stay the commencement or  continuation of any suit or 

proceeding against the company on such terms as the Court thinks  fit, until 

the application is finally disposed of.” 

                            

 The Apex Court in its several judgments has, after taking into consideration 

the said provisions of the Companies Act has summarized and succinctly laid 

down the scope of inquiry under the said provisions. In Miheeer H. Ma fat/al 

vs. Ma fat/al Industries Ltd’ the Apex Court has observed in para 29 of its  

judgment as under:- 

          

 “29. ……………………………    In view of the aforesaid settled legal position, 

therefore, the scope and ambit of the jurisdiction of the Company Court 

has clearly got earmarked. The following broad contours of such  

jurisdiction have emerged: 

          

 1.The sanctioning   court has to see to  it that all the requisite 

statutory  procedure  for   supporting   such  a  scheme  has  been   

         

 

______________________________ 

 1 (1997) 1 SCC 579 
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complied with and that the requisite meeting as contemplated by Section 

391(1) (a) have been held. 

          

 

2.   That the scheme put up for sanction  of the Court is backed up by the 

requisite majority vote as required by Section 391 sub-section (2). 

          

 

 3.   That the meetings concerned of the creditors or members or any class 

of them had the relevant material to enable the voters to arrive at an 

informed decision for approving the scheme in question.  That the majority 

decision of the  concerned class of voters is just and fair to  the class as a 

whole so as to legitimately bind even the dissenting members of that class. 

          

 

 4. That all the necessary material indicated by Section 393(1)(a) is placed 

before the voters at the concerned  meetings as contemplated by Section 

391  sub-Section (1). 

 

 

 5.   That all   the requisite   material  contemplated by the proviso of sub-  

Section (2) of Section 391 of the Act is  placed before the Court by the 

applicant concerned seeking sanction for such a  scheme and the Court gets 

satisfied about the same. 

          

 

 6.   That   the   proposed  scheme  of  compromise  and  arrangement  is  not 

found   to   be  violative  of  any  provision  of  law  and  is  not  contrary  to 

public    policy. For   ascertaining   the    real     purpose     underlying   the   

Scheme   with   a   view    to   be    satisfied   on   this   aspect,   the   Court,   if 
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necessary, can pierce the veil of apparent  corporate purpose underlying the 

scheme  and can judiciously X-ray the same.  

 

7.  That the Company Court has also to satisfy itself that members or class of 

members or  reditors or class of  creditors as the case may be, were acting  

bona fide and in good faith and were not  coercing the minority in order to 

promote  any interest adverse to that of the  latter comprising of the same 

class  whom they purported to represent. 

          

8. That the scheme as a whole is also  found to be just, fair and reasonable 

from the point of view of prudent men of  business taking a commercial 

decision  beneficial to the class represented by  them for whom the scheme 

is meant.  

          

9.    Once the aforesaid broad  parameters about the requirements of a 

scheme for getting sanction of the Court  are found to have been met, the 

Court will  have no further jurisdiction to sit in  appeal over the commercial 

wisdom of the  majority of the class of persons who  with their open eyes 

have given their  approval to the scheme even if in the view  of    the Court 

there would      be    a    better scheme for the company and its  members or 

creditors for whom the scheme is framed. The Court cannot refuse to 

sanction such a scheme on that ground  as it would otherwise amount to the  

Court exercising appellate jurisdiction over  the scheme rather than its 

supervisory  jurisdiction. 

          

         The      aforesaid       parameters     of     the     scope     and      ambit       of 
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the jurisdiction of the Company Court which is called upon to sanction a 

Scheme of   Compromise  and Arrangement are not exhaustive but only  

broadly illustrative of the contours of the Court’s  jurisdiction.” 

          

                   

Similarly, the Apex Court in Hindustan Lever Employees Union Vs. Hindustan Lever 

Ltd and Others’ has taken into consideration the role of the court while making 

inquiry under section 391 of the said Act and has observed in paras  3,4, and 6 of its 

judgment as under:- 

          

          

             “3. But what was lost sight of was that the  jurisdiction of 

the Court in sanctioning a claim of merger is not to ascertain with 

mathematical accuracy if the determination satisfied the            

arithmetical test. A company court does not exercise an appellate 

jurisdiction. It exercises a jurisdiction founded on fairness. It is not 

required to interfere only because the figure    arrived at by the 

valuer was not as better as it   would have been if another 

method would have been adopted. What is imperative is that 

such  determination should not have been contrary to  law and 

that it was not unfair to the  shareholders of the company which 

was being  merged. The Court’s obligation is to be satisfied                 

that valuation was in accordance with law and it  was carried out 

by an independent body. The   High Court appears to be correct in 

its approach  that this test was satisfied as even though the              

chartered  accountant who performed this function was a Director 

of TOMCO  but  he  did so  as a   member  of  a  renowned  firm  of 

chartered   accountants.  His   determination   was   further   got 

          

 

 

________________________________ 
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checked and approved by two other independent bodies at the 

instance of shareholders of TOMCO  by the High Court and it has been 

found that the determination did not suffer from any infirmity. The 

company court, therefore, did not commit any error in refusing  to 

interfere with it. May be as argued by the  learned counsel for the 

petitioner that if some  other method would have been adopted        

probably the determination of valuation could  have been a bit more in 

favour of the   shareholders. But since admittedly more than  95% of 

the shareholders who are the best judges of their interest and are 

better conversant with  market trend agreed to the valuation  

determined it could not be interfered by courts  as, 

          

 “certainly, it is not Dart of the iudicial process  to examine 

entreDreneurial activities to ferret       out flaws. The court is least 

eguiDDed for such oversights. Nor. indeed, is it a function of the  

iudges in our constitutional scheme. We do  not think that the 

internal management. business activity or institutional operation of 

Dublic bodies can be subiected to insDection by the court. To do so. 

is incomDetent and  imDroDer and, therefore, out of bounds. 

Nevertheless, the broad parameters of fairness  in administration, 

bona fides in action, and the  fundamental rules of reasonable 

management          of public business, if breached, will become  

justiciable.” [Fertilizer Corpn Kamagar Union (Regd) v. Union of 

India, (1981) 1 SCC 568, 588-89, para 47 : (1981) 2 SCR 52. See 

Buckley on Companies Act, 14th Edn., pp. 473  & 474 and Palmer on 

Company Law, 23~ Edn.,   para 79.16.” 

          

 

4.   Nor  is  there  much  merit in  the  claim   of   the employees  that  

their interest   had   not   been    adequately   protected. The   scheme   of 
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amalgamation provides that all the staff, workmen or other employees 

in the service of the transferor  company (TOMCO) immediately 

preceding the effective date shall become the staff, workmen and  

employees of the transferee company. Clause 11.1 provides that their 

services shall be deemed to  have been continuing and not have been  

interrupted. Clause 11.2 and 11.3 protect the   interest by providing 

that the terms and conditions  of such employees shall not be less 

favorable and all employees that no   safeguard has been provided for 

Hindustan Lever  Employees’ Union appears to be off the mark as it is  

the interest of benefits such as PF etc shall stand transferred to HLL. 

The grievance of the  employees of TOMCO which had to be protected.  

Even the submission that merger will create unemployment or it may 

result in many  employees of TOMCO being rendered surplus does   not 

carry much weight as these are matters which  can be taken care of  by  

the labour  court if the  contingency arises. The learned counsel  for  

the  petitioner  time  and  again  took  strong exception to   the  

observations  made  by  the High Court that any  dispute about 

retrenchment etc could  be  adjudicated by the labour court. He 

vehemently  submitted that the availability of remedy after     

retrenchment  should  not have coloured the vision of  the court to 

adjudicate  upon  the  reasonableness of  the scheme. The submission 

overlooks  the  primary  duties  and  functions  of  a  company  court  in 

matters   of  merger.  When   the court  found   that   service  

conditions  of   the  merged  company  shall  not  be  to   their  

prejudice  it  was  fully justified   in  rejecting  the   claim of employees 

as  it   was  neither unfair  nor    unreasonable.  Further  the  court  in  

its  anxiety  to  be  fair to the employees recorded  the  statement   of  

the  learned   Advocate   General   who  appeared   for  HLL   that no 

employee of HL  has   been rendered  surplus  and  in  such  

contingency   the company  has  resorted  to  friendly   handshake   by   

either      giving  lump   sum or    pension. A  scheme   of  amalgamation   

cannot  be  faulted on  a  apprehension  and   speculation  as  to    what 
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might possibly happen in future. The present is  certain and taken care of 

by clauses 11.1.2 and 3 of   the Scheme. And unfriendly throwing out 

being amply protected by taking recourse to labour court no unfairness 

arises, apparent or inherent. Nor the claim that merger shall result in 

‘synergies’ can   render the scheme bad. Improved technology and  

scientific methods result in better employment  prospects. Anxiety 

should be to protect workers  and not to obstruct development and 

growth. May   be that advanced technology may reduce the  manpower 

but so long as those who are working are  protected they are not entitled 

to hinder  modernisation or merger under misapprehension  that future 

employment of same number of workers  may stand curtailed. The wage 

differential arising   between employees of two companies cannot result  

in making the merger unfair since the service  conditions of TOMCO 

workers having been   protected they cannot claim that unless they are  

paid the  emoluments as is being paid by  Hindustan Lever the merger 

was unjust. Various  subsidiary submissions that the workers,  

shareholders were not permitted to attend the meeting or that material 

facts were concealed from them, does not appear to be correct as when 

more than 95% of the shareholders have agreed to the  valuation 

determined by the Chartered Accountant  all these procedural 

irregularities  cannot vitiate the  determination.” 

          

“6 Section 394 casts an obligation on the court to be satisfied that the 

scheme of amalgamation or  merger was not contrary to public interest. 

The  basic principle of such satisfaction is none other       than the broad 

and general principles inherent in  any compromise or settlement 

entered between parties that it should not be unfair or contrary to  

public policy or unconscionable. In amalgamation of companies. the 

courts have evolved, the principle of “prudent  business management 

test”  or  that   the   scheme  should not  be  a  device  to  evade  law. But 

                                        

 



158 

 

          

          

 

 

 

 when the court is concerned with a scheme of  merger with a subsidiary 

of a foreign company then the test is not only whether the scheme shall 

result   in maximizing profits of the shareholders or   whether the interest 

of employees was protected  but it has to ensure that merger shall not 

result in  impeding promotion of industry or shall obstruct  growth of 

national economy. Liberalized economic   policy is to achieve this goal. 

The merger, therefore, should not be contrary to this objective.              

Reliance on English decision Hoare & Co. Ltd. [1933  ALL ER Rep 105, Ch 

D]and Bugle Press Ltd. [1961   Ch 270 : (1960) 1 All ER 678 : (1960) 2 WLR 

658]   that the power of the court is to be satisfied only    whether the 

provisions of the Act have been  complied with or that the class or 

classes were fully   represented and the arrangement was such as a  man 

of business would reasonably approve between two private companies 

may be correct and may  normally be adhered to but when the merger is 

with   a subsidiary of a foreign company then economic  interest of the 

country may have to be given   precedence. The jurisdiction of the court 

in this   regard is comprehensive.” (emphasis supplied)        

 

 

The Apex Court in Hindustan Lever and another vs.  State of Maharashtra and 

another’ in para 12 of its  judgment  has observed as under:- 

          

          

“12 Two broad principles underlying a scheme  of amalgamation which 

have been brought out  in this judgment are : 

          

 1.   that the order passed by the court  amalgamating the company is 

based on a   compromise or arrangement arrived at 
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_______________________ 

1 (2004) 9 SCC 438 

                                        

 

 

    

between the parties; 

                                             and 

          

  

2 that the jurisdiction of the Company Court while sanctioning the scheme is 

supervisory only i.e. to observe that the procedure set  out in the Act is met 

and complied with and that the  proposed scheme of compromise or  

arrangement is not violative of any provision of law,  unconscionable or 

contrary to public   policy. The Court is not to exercise the   appellate 

jurisdiction and examine the  commercial wisdom of the compromise or  

arrangement arrived at between the parties.   The role of the court is that of an 

umpire in a   game. to see that the teams play their role   as per rules  and do 

not overstep the limits.  Subject to that how best the game is to be  played is 

left to the players and not to the  u m p 1 re. 

          

Both these principles indicate that there is no adjudication by the court on the 

merits as such.”   (Emphasis supplied) 

          

          

17.  Keeping in view the provisions of section 391 and the  law laid down by the 

Supreme Court in  the aforesaid two  cases as also the other judgments, it is now 

quite well settled  that, firstly, the Court is not expected to  sit in  appeal  over   the 

commercial  wisdom  of  the  majority of  shareholders of  the  Company who have 

given  their  seal  of  approval   to  the   Scheme  of  amalgamation. The Court is 

expected  to  act  as  an  umpire  and  dispassionately consider  whether  the 

procedure   which  is  laid  down  under  the  said  section  has  been  followed 
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meticulously, fairly and impartially and proper opportunity is  given to all the 

shareholders and the  reditors of the Company who has filed the Petition in 

order to ensure that  sanction and approval of the Scheme is not obtained by  

suppression of material facts or that a decision is contrary to  the interest of 

minority shareholders or creditors. Thirdly, it  is not against the public policy or 

is illegal and contrary to the provisions of any Act or Rules. Once the Court is 

satisfied that a proper procedure has been followed, there is no  suppression of 

material facts and documents then, in such  circumstances, Court is not 

supposed to make a fishing and  roving inquiry in hypothetical, imaginary and 

fanciful         apprehension expressed by the objector of the scheme. The  Court 

is expected to be guided by the experts’ opinion in  respect of Fairness Report, 

Valuation Report and Feasibility  Report given by the experts. The Court also is 

not expected  to make a detailed inquiry to see whether the voting made   in 

the meeting which is held is in accordance with law. The  Court, therefore, is 

not expected to sit in appeal over the  Report given by the Chairperson of the 

meeting in which the voting is made. 

          

 

          

18.  Keeping in mind the aforesaid principles laid down by the Apex court, I 

propose to first examine the chronology of  dates and events which has not 

been disputed and which is  as under:- 
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Date Events 

25.02.2012      The Board of Directors of Ekaterina and                        

the Petitioner approved the Concurrent                        

Scheme including the share exchange                       

ratio. 

 25.02.2012     The Board of Directors of the Petitioner,                       

SIlL, MALCO, SEL and VAL approved                       

the Composite Scheme and the share                        

exchange ratio(s) after considering                        

the Valuation Report of Grant Thornton India                        

LLP and KPMG India Private Limited,                        

the independent valuers and the                        

Fairness Opinions of Citi Group                        

Global Markets India Private Limited                        

[to the Board of Directors of the                        

Petitioner] and DSP Merill Lynch Private                         

Limited [to the Board of Directors                     of 

SIlL] 

          02.04.2012 and 12.04.2012     The National Stock Exchange of India Limited and 

the Bombay Stock Exchange Limited           

respectively  granted their No Objection to  the  

Concurrent Scheme. 

 
02.04.2012   and  12.04.2012     The National Stock Exchange of  India Limited and 

the Bombay Stock Exchange Limited     

respectively  granted their No Objection to the                       

Composite Scheme. 

 
23.04.2012     The Competition Commission of India                        

approved the proposed combination                        

including the transactions as provided                        

for in the Concurrent Scheme and                        
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the Composite Scheme. 

 

 

26.04.2012              The High Court of Judicature at Madras                        

dispensed with the convening of  the meeting of 

the Equity Shareholders of SEL in view of the 

consent affidavits given by all Equity Shareholders                        

to the Composite Scheme. 

 
26.04.2012     The High Court of Judicature at Madras                        

dispensed with the convening of the meetings of 

the Equity Shareholders and Preference 

Shareholders of VAL in view of the consent 

affidavits given by all Equity Shareholders                  

and Preference Shareholders to the Composite                        

Scheme. 

 19.06.2012     The Equity Shareholders of the Petitioner                       

a p proved the Composite Scheme  at the court 

convened meeting with   the requisite majority as 

prescribed under Section 391(2) of the Companies                        

Act, 1956. 

19.06.2012     The Equity Shareholders of the Petitioner                       

approved the Concurrent Scheme at                        

the court convened meeting with  the requisite 

majority as prescribed under Section 391(2) of the 

Act. 

21.06.2012     The Equity Shareholders of SIlL, approved                        

the Composite Scheme at the court                        

convened meeting. 

 

23.06.2012     The Equity Shareholders of MALCO approved                        

the Composite Scheme at the court                        

convened meeting. 
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29.06.2012     The Foreign Investment Promotion                       

Board of India approved the                        

transaction as proposed in the                        

Concurrent Scheme. 

 

02.08.2012     Advertisement of the Petition in accordance                        

with Rule 80 of the Companies (Court)                        

Rules 1959 with respect to Company                        

Petition No.11 of 2012 was published                        

in the Navhind Times and Sunaprant newspapers 

02.08.2012      Advertisement of the Petition in accordance                        

with Rule 80 of the Rules with respect                        

to Company Petition No. 12 of 2012                        

was published in the Navhind Times                        

and Sunaprant newspapers. 

 

         24.08.2012     The Supreme Court of Mauritius approved                        

the Concurrent Scheme 

          

  

 

19. The first objection is regarding the Valuation Report and fairness opinion. It 

has been submitted that swap/exchange ratio arrived at by valuers should not 

be accepted. The Objector has filed a detailed written submissions on 

18/02/3013 which run into 72 pages. A gist of the objections  is as under: 

          

 

(i)  The   SF10   Report    was   not   placed   before   the   

the     Valuers by    the   Petitioner-Company   since   no 
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reference has been made by the Valuers about  SF10 Report and that the 

affidavit stating that  the said Report was placed is an afterthought.  

    

 

(ii)  The share exchange ratio between the  Companies which are amalgamated 

is skewed. In  the present case, Valuers have given opinion  that a shareholder 

who has 100 shares in Sesa   Goa Ltd would get 29 shares in the amalgamated  

Company. Great emphasis has been laid on the fact that this ratio is not in 

favour of the minority shareholders and is in favour of majority shareholders 

and promoters of the Company. It  has been submitted that the said ratio is 

arrived  at on certain absurd valuations for financially  sick companies and is 

also arithmetically not in  compliance. Secondly, it is contended that it is  

hedged by several qualifications which can be  seen from the reply filed by the 

Petitioner-  Company to Company Application No. 4 of 2013.  It has been 

submitted that the valuation which is made in respect of valuation of the 

shares is not  uniform. Reliance has been placed on the judgments of the Apex 

Court in Miheer H.  Mafatlal(supra), Hindustan Lever Employees   Union’ and 

this Court in Larsen and Toubro 

 

 

 

 

 

 

 

___________________________ 
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 Limited’ & in T. Mathew vs. Smt. Saroj G. Poddar2  and also on the 

judgment of the Calcutta High  Court in Modus Analysis & Information P. 

Ltd3 It  is, therefore, contended that the swap ratio arrived at in the 

Scheme, apart from being  unfair, unjust and predetermined and to the 

disadvantage of the shareholders of the  Petitioner-Company, is a result 

of incorrect and  suppressed financial data being supplied to the   

Valuers resulting in fallacious exchange ratio   being reached by them. 

          

 

(iii) It has been contended that if this Court is of  the opinion that it 

could not go into the conclusion reached by the expert Valuers then,  in 

that case, this Court may appoint fresh   Valuers at the cost of the 

Objector. 

          

 

(iv) It   has    been   contended   that   as     a   result   of     the   said   

Scheme,   price   of   the   shares   of   the        Petitioner-Company    

dropped   from   Rs 227/-   per   share   in   the   stock   market   to   Rs 

163/-   per   share     owing  to   the   announcement   of   the   terms   of   

the    present    amalgamation. 

 

 

 

 

 

 

____________________________________ 

1(2004)   Company Cases 523 Volume 121 

                  2(1996)   22 CLA 200 (Bom) 
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(v) The Objector has given his own opinion as to how the Valuation 

Report is incorrect in a detailed analysis made by him of various  

documents, statements, SF10 Report etc.    

 

 

(vi) In para 3(i) to 3(x) of his written submissions, the Objector has 

firstly tried to demonstrate as   to how the valuation is not correct. 

Secondly, he has tried to demonstrate as to how the method  of 

valuation which has been chosen by the  Valuers is wrong and thirdly 

he tried to point out  as to how the swap ratio even arithmetically is  

incorrect by giving various details. 

          

 

         20. On the other hand, the learned Senior Counsel Mr. Chagla 

appearing on behalf of the  Petitioner   has submitted that share 

exchange  ratio  has  been  determined   by   two  independent and 

reputed  firms  of Valuers viz  Grant  Thornton India LLP and KPMG 

India Private  Limited  and  the  fairness  of  the  Valuation  Report  has  

been given by Citi Group Global  Markets  India Private Limited  (to the 

Board of Directors of the Petitioner)  and  DSP Merill Lynch  Private 

Limited (to the Board of Directors  of SIlL).  It has  been  contended  

that  the  Valuers  had applied  the  commonly  accepted valuation  

principles  to  arrive  at the  exchange  ratio  including  adoption  of  the  

market   price approach,  discounted  cash  offer  approach,  net  asset  
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value approach and price of recent investments and  transactions. He 

contended that Concurrent Scheme and Composite Scheme including 

the share exchange ratio had been approved by the equity 

shareholders of the Company  and the Objector representing himself 

and his family  members who voted against the Concurrent Scheme 

and  Composite Scheme, represents only 0.43% in number and   0.01% 

in value of the Equity Shareholders present and voting  at the court 

convened meeting held on 19/06/2012. He submitted that the 

objections raised are mere conjectures  and surmises and no resolution 

was proposed by the  Objector at both court convened meetings for 

amendment of the share exchange ratio nor has he provided any 

alternative Valuation Report. It has been submitted that subsequent to  

the filing of the Petitions before this Court, the relatives of  the 

Objector have increased their equity shareholding in the  Petitioner-

Company. 

 

 

          

21. In my view, submission made by the Objector is without any 

substance. It is a well settled position in law that the  Court, while 

making inquiry  under  section 391, cannot  substitute  the  conclusions 

which  are  arrived  at  by the   experts. It is not disputed  by  the 

Objector  that  the  said    Valuers are experts in  the  field  and  no 

allegations  of  malafide  have been made  against  the said  experts. The  

detailed  objection s regarding  swap ratio and Valuation Report which 
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the   Objector   has   argued   at   length    before   me   and   further 

elaborated   in   the   written   submissions   in para 3.   By   way   of 

illustration,   I   would   like   to    point   out   the   submissions   which     

have   been   made   and    mentioned    in   the   said   para 3.   He   has 

stated   that   the   Valuation   Report   does   not   take   into      

consideration   the   findings   arrived   at   by   SF10   in  its  Report 

dated  28/4/2011. This  submission   is   without   any   substance. 

Petitioner-Company   has   annexed   a   letter   written   by   the   said 

Valuer   in   which   they   have   clearly   stated   that   SF10   Report  

was   placed   before   them   by   the   Petitioner-Company.   It   has 

been   contended   that   in   the   Scheme   concerning   merger   of 

Ekaterina   Ltd, the   only   methodology   that   could   apply   for 

arriving   at   the   valuation   of   the    said   Company   as   per   the  

Valuation   Report   submitted   by   the   Valuers   was   the  “Price   of 

Recent   Investment”   methodology.   It   has   also   been    submitted 

that   other   forms    of   methodologies   that   were   used    to   arrive 

at   the   exchange/swap    ratios   in   the   aforesaid   schemes   could 

not   be   made    applicable   to   Ekaterina   Ltd.   It    has   been 

contended   that   since   Ekaterina   Ltd  is an unlisted company the 

“Market Price Approach” methodology could  not have been applied 

while arriving at its valuations. It has  also  been  contended   that    the 

“Discount   Cash   Flow   Approach”  and/or   the “Net   Asset   Value 

Approach”   could   not   have   been    applied   by   the   Valuers   to 

Ekaterina  Ltd. 

            

22. It    has    been    contended    that    Valuers   in   the   present 
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Scheme have even arithmetically arrived at some absurd valuations 

and swap/exchange ratios and,  herefore in the written arguments the 

Objector has proceeded to illustrate in support of the said contention. 

          

 

23. In my view, these submissions are nothing but  conjectures and 

surmises and the own opinion of the     Objector in respect of Valuation 

and   Fairness    Report   and   his   own   analysis   as   to   how   the   

swap   ratio   which   is   arrived   by   the  Valuers is   incorrect. It is an 

admitted position that the Objector was present at the court  

convened meeting and, at  that  time,   no   amendment   was   

proposed   to   the   swap   ratio   nor  any  Valuation Report was 

submitted by him. In my view,  therefore, it is now not   open   for   the   

Objector   to   make   a    submission   that this Court should appoint 

fresh Valuers on  the basis of Objector’s own analysis of the Valuation 

Report  and other documents. Admittedly, the Objector is not an  

expert in the field since he is an engineer by profession as   submitted 

by him during the course of his arguments. There is no material on 

record to show that minority shareholders  would suffer by this ratio 

whereas promoters and the majority shareholders would stand to gain 

by this ratio. It  is  an  admitted   position   that   this   ratio   is   

applicable   to   all   the  equity   shareholders   without making  any  

exception   either   in     respect   of   promoter shareholders   or   any   

other  category of equity  shareholders. There cannot  be  any   dispute                                        

          

          

  

          

 

 

 

 



170 

 

 

 

 

regarding the ratio of the judgments on which reliance has  been 

placed by the Objector. However,  the said observations  have been 

made in the facts of each individual case and,  therefore, the said ratio 

cannot be made applicable to the  facts of the present case. 

          

 

 

         24. Secondly,   it  has  been  submitted  by the Objector that  the 

present  Scheme  violates  the  proviso  appended  to  sub-  section (2) 

of section 391 of  the  Companies Act which states  that the Court has to 

be satisfied  that  the Company has  disclosed by affidavit or otherwise 

all material facts  relating to the Company. It has been submitted that 

the Petitioner-Company has deliberately suppressed the Report 

compiled  by the Serious Fraud Investigation Office (SF10) after having  

investigated the Petitioner-Company under the provisions of  Section 

235 of the Act. It has been submitted that the said  SF10 Report 

contains  findings  against the Petitioner-Company  which apart from 

having  huge effect  on  the  swap/exchange  ratio would  also reflect 

the  manner  in  which state of affairs of  the Company are being 

handled by its   management  and   also   demonstrates   the   manner in 

which issues  public  policy  and   public interest   has    been  managed  

by  it. It has   been  submitted  that   in   para  26  of   the   Petition   (in 

the case of   the    Scheme   relating   to   Ekaterina Ltd)   and  para  44  

of  the Petition   (in the case  of the Scheme  relating  to other 

companies) it has  been  stated that there was  a “pending investigation. 
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before SF10 and the Ministry of Corporate Affairs”. It has  been 

submitted that similar averments have been made in  para 26 in the 

Petition concerning Ekaterina Ltd. Reliance  has been placed on the 

judgments of the Supreme Court in  Miheer H. Ma fat/al (supra), 

Bedrock Ltd’ and on the  judgment of this Court in T. Mathew vs. Smt. 

Saro] G. Poddar2         

          

 

         25. On the other hand, the learned Senior Counsel Mr. Chagla 

appearing on behalf of the Petitioner submitted that  SF10 Report is not 

a bar to the sanction of the Scheme. It  has been contended that the 

Petitioner would be subject to  consequences that would arise from 

SF10 Report. It has been        contended that the Petitioner is bound by 

the provisions of law and even after the Scheme is sanctioned, 

proceedings, if  any, initiated by any authority against the Petitioner- 

Company would continue. Reliance has been placed on the  judgment of 

the Apex Court in Sesa Industries Limited vs. Krishna H. Baja] and 

Others3 (paras 28, 43, 44), Hindustan  Lever Employees Union4 (paras 

71 and 77), Zee Tele films  Limited5, Lifeline Drugs and Intermediates 

Pvt. Ltd6. Reliance  Petroleum Limited7 (para 31) and Sesa Industries 

Limited Vs.   Krishna H. Baja] and Ors8. It has been further submitted 

that  

 

____________________ 

1 1998 (4) BCR 710 

2 (1996) 22 CLA 200 (Bom) 

3 (2011) 3 SCC 218 

4 (1995) Supp. 1 SCC 499 

5 In re - (Appeal No.164 of 2003 in C.P. No.1116 of 2002) 

6 Company Petition No.220 of 2008, Company Application No.18 of 2008) 

7 In re - [2003] 46 SCL 38 

8 [2009] 152 Comp. Cases 16 (Bom) 
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sufficient disclosure as required in respect of SF10 Report has  been 

made in explanatory statement dated 19/05/2012. It  has been further 

contended that the Objector had been in  possession of the SF10 Report 

and no other equity  shareholder has raised any issue with respect to 

the alleged  non-disclosure of the matters in respect of SF10 Report. 

          

 

 

 26. In my view, submissions made by the Objector cannot be accepted. 

It is a well settled position in law that pending investigation or pending 

cases cannot come in the way of the Court granting sanction to the 

Scheme of amalgamation filed by the Company under section 391. It is 

further held that         even after the Scheme is sanctioned, prosecution, 

if any,  initiated by the Central Government or any other Agency  would 

continue against those Directors or persons  responsible for committing 

the said illegalities and, as such,  therefore, merely because Report has 

been tendered making  allegations against the Company would not deter 

the Court  from granting sanction on that ground alone, if it is satisfied  

that the provisions of section 391 have been complied with  by the 

Company. 

 

          

27.     The Apex Court in Sesa Industries Limited’ has observed  in paras 

28, 43, 44 of its judgment as under:- 

 

 

 

              “28. The learned counsel then contended 

         1 (2011) 3 SCC 218 
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that the fact of huge siphoning off the funds from the transferor 

company (SIL) to the transferee company (SGL) being within the  

knowledge of the Company court, it should  not have sanctioned 

the scheme, as the  distinction between the wrongdoer and the  

beneficiary gets effaced due to sanctions of  law. The learned 

counsel also argued that  under the attending circumstances the 

swap  ratio of 1 share of the transferee company for  1 shares of 

the transferor company was also  unfair, especially when the 

valuers did not  have an opportunity to examine the inspection 

reports under Section 209-A of the  Act.” 

          

 

“43. Having  held   that  the  Official  Liquidator  had  failed  to  

discharge  the   duty   cast  on  him  in terms  of  the  second proviso 

to Section  394(1) of the Act , the next issue  that  requires 

consideration  is:  whether  sanction of  a  scheme  of  

amalgamation can  be  held   up  merely    because  the conduct of 

an   Official   Liquidator  is  found   to   be   blameworthy? We are of 

the   view   that   it   will  neither be proper  nor feasible to lay  down 

absolute parameters  in  this  behalf. The   effect  of misdemeanor  

on   the part  of  the  Official  Liquidator  on the scheme as such 

would depend on the facts   obtaining  in   each  case  and  ordinarily  

the  Company     Judge   should    be  the  final  arbiter on  that issue. 

In  the    instant case, indubitably,  the   findings   in  the  report  

under  Section  209-A   of  the Act  were  placed  before the  

Company   Judge,  and   he   had   considered the   same   while   

sanctioning  the   scheme  of  amalgamation.  Therefore, in  the  

facts  and  circumstances of  the  present  case, the  Company   

Judge  had,   before       him ,  all    material     facts     which    had    a 
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 direct bearing on the sanction of the  amalgamation scheme, 

despite the aforesaid  lapse on the part of the Official Liquidator. In  

this view of the matter, we are of the  considered opinion that the 

Company Judge,  having examined all material facts, was  justified 

in sanctioning the scheme of          amalgamation, particularly when 

the current  investigation under Section 235 of the Act was 

initiated pursuant to a complaint filed by   Respondent 1 

subsequent to the order of the  Company Judge sanctioning the 

scheme.”  

          

 

 “44. For the foregoing reasons, the appeals are allowed, and the 

impugned judgment is  set aside. Consequently, the order passed by   

the Company Judge sanctioning the scheme of amalgamation is 

restored. However, it is   made clear that the scheme of 

amalgamation   will not come in the way of any civil or   criminal 

proceedings which may arise  pursuant to the action initiated under   

Sections 209-A or 235 of the Act, or any   criminal proceedings filed 

by Respondent 1.”  

          

                   

 The Apex Court in Hindustan Lever Employees Union vs.  Hindustan 

Leven Ltd and Others’ has observed in paras 71   and 77 of its judgment 

as under:- 

            

   “71. As  a  result  of  the  amalgamation,  it  is   found  that 

the working  of  the  Company  is   being   conducted  in   a 

way   which   brings it  within  the  mischief  of  the  MRTP  Act, 

it  would   be  pen  to  the  authority  under  the  MRTP  Act 

        ________________________  

         1 (1995) Supp. 1 SCC 499 
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to go into it and decide the controversy as it  thinks fit.” 

             

 

“77. Nor do we think that “public interest”  which is to be taken 

into account as an  element against approval of amalgamation 

would include a mere future possibility of  merger resulting in a 

situation where the  interests of the consumer might be  

adversely affected. If, however, in future the  working of the 

Company turns out to be against the interest of the consumer or 

the            employees, suitable corrective steps may be  taken by 

appropriate authorities in   accordance with law. As has been said 

in   the case of Fertilizer Corpn. Kamgar Union v.  Union of India: 

(SCR p.77 : SCC pp. 588-89,  para 47) 

          

 

“...it is not a part of the judicial process to examine entrepreneurial 

activities to ferret out flaws. The Court is least equipped for  such 

oversights. Nor, indeed, it is the  function of the judges in our 

constitutional   scheme.” 

                   

The Apex court in Reliance Petroleum Limited’ in para 31 of its judgment 

has observed as under:- 

          

“31. In view of what is stated hereinbefore  the Scheme of Amalgamation 

as proposed   by the petitioner-company at Annexure E to  the petition is 

hereby sanctioned subject to   the clarification that this sanction shall not   

affect any proceedings that may be pending  or that may be commenced 

against the 

 _________________________ 

1 In re - [2003] 46 SCL 38 
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petitioner-company in relation to any of its liabilities arising from past 

activities.” 

          

                   

         28. The submission of the Objector that this Report has been 

suppressed firstly from the Valuers and secondly from the equity 

shareholders is also devoid of any substance. In the explanatory 

statement, reference has been made about pending investigation. 

In the explanatory statement it is also clearly stated that if any 

voter wanted to take inspection of  the document referred to in 

explanatory statement, he could  do so by visiting Company’s 

Office. Much emphasis was laid  by the Objector on the word 

“pending” which has been used in the explanatory statement. It 

has been submitted that  SF10 had submitted its Report and 

investigation was not pending and, therefore, there was 

suppression of material facts and an attempt was made to 

mislead the equity shareholders. This submission is also without 

any substance.  It is quite well settled that even if the Report is 

filed and if  any action has to be taken, further investigations have 

to be  done for the purpose of taking recourse to criminal          

proceedings and report has to be filed in the Court and, as  such, 

it cannot be said that by using the word “pending” in  the said 

explanatory statement, there has been a  suppression of material 

fact by the Petitioner-Company.      

 

 

      

         29. The next objection is regarding voting which has taken 
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 place   at   the   court   convened   meeting   of   the   equity 

shareholders   on   19/06/2012.   It   has   been   contended   that   

atleast   one   of   the   votes   of   Bimal  S. Gandhi   has   been   shown  

to   be   cast   in    favour   of  the   Scheme   is   an   illegal   vote   since 

the   said   Bimal   S.   Gandhi   expired   almost a decayed ago and  

could not have cast his vote in the   said   meeting   and,   as   such, he 

contended   that   counting   of   such   vote   is    in   violation  of 

provisions   of   section   391(2) of the Act. It   has   been   then  

contended   that   there   was   no   true   and   correct   representation  

of   the shareholders   of   the   Petitioner-Company   in   the   court 

convened   meeting   since   votes   of   deceased   persons   had   been  

counted   in   the  process   of   arriving   at   the   result  of   the   court  

convened   meeting.  Reliance   has   been   placed   on   the   

judgment  in  T. Mathew  vs. Smt. Saro] G. Poddar’. It   has   been    

then submitted that majority votes of the promoters of the  

Petitioner-Company   comprises   of   55.13%   and   if   the   said    

votes   are   excluded   from   the   counting   of   the   votes  of  

persons  who  had  allegedly  voted   in  favour   of   the   Scheme   

then   both   the  Schemes  had  miserably  failed  to   garner   support 

of   the    minority   shareholders   of   the  Petitioner-Company. 

Reliance   has   been   placed   on   the   judgment   in   Hellenic  and 

General  Trust Ltd.2  which  has  been  followed   by   the   Apex   Court 

in  Miheer H. Mafatlal (supra)  and  this  Court   in   Bedrock (supra).   

It   has   been    submitted   that   separate   meetings   for  promoters   

and minority   shareholders   ought   to    have   been   held   in   the 

 

 

 

____________________ 
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facts    of    the    present    proceedings   since   the   terms   offered   

to   both    the   set   of  shareholders    were   the   same. It    has    

been  contended   that   the   terms   offered   to   the   minority 

shareholders   and   the   promoters   of   Vedanta    group     were   

not  the   same. It   has   been   submitted   that   the   majority 

shareholders  in  the  Petitioner-Company  who  had   voted   were  

subsidiaries  of  ultimate  parent  company  itself.   It   has   been   then 

contended   that   most   FlIS   had   voted   against   the   scheme   of 

merger.  It  has  been  contended  that  since  most   of   the   FlIS    

had   overwhelmingly   voted   against   the   scheme   that    itself   is    

a   ground    for   not    granting   sanction   to   the    scheme.   During 

the course of arguments the Objector contended that the  

Chairperson   of   the court   convened   meeting    and   the  

scrutinizers   who  had  scrutinized  valid  and  invalid  votes  had   

committed   grave   irregularity   in  not  doing  their  duty  as  required 

under  the   law. The  Objector  has    taken   me   through    various 

charts   which   showed    who    has    voted   in   favour of the  

scheme and who has   voted   against. It   has   been    contended    

that   it   is   inconceivable   that   FlIs   who   had   voted   by   proxy   

could  not  have   given   two   different   votes; one   in   favour   and   

the    one   against.. It   has   been   contended   that   this   also    

showed   that    there    was   material   irregularity   in   respect   of   

valid   and   invalid   votes. It   has been  contended    that   scrutinizers  

had   erred     in   discarding   number  of  votes    as    invalid   votes.   

It   has   been    contended    that   even   if   these   votes   had   been   

treated     as   valid    votes,     the     Scheme     could     not     have 
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been sanctioned by 3/4th majority. It has been contended that 

the fact that the Scheme was approved by a very  slender 

margin itself indicated that this was a fit case where  direction 

should be given by this Court to convene a meeting  again and 

order re-voting. Again, reliance has been placed   on number of 

judgments which have been referred to in the  written 

submissions. 

          

 

 

 30. It has been contended by Mr. Chagla, the learned Senior  

Counsel appearing on behalf of the  Petitioner that  Chairperson 

(Justice Gurudas D. Kamat (Retired)) in the  court convened 

meeting of the equity shareholders  appointed scrutinizers to 

scrutinize the ballot papers and the persons so appointed were 

acceptable to all the shareholders  including the Objector and it 

has been submitted that report       of the meetings has been 

filed by the Chairperson before this  Court. It has been 

contended that under the law and under  the Act equity 

shareholder is entitled to vote on a po11  differently on a 

resolution with respect to the said  shareholder’s holding in a 

company. It has been submitted   that this exercise of discretion 

by a shareholder could not be   objected to or questioned by the 

Objector in view of       provisions of Section 183 of the Act. It has 

been submitted  that the Objector could not be permitted in the 

present  proceedings to go behind the Chairperson’s report and 

embark  on  fishing  and   roving   inquiry   with   the   exercise   of                                   

          

 

 

          



180 

 

 

 

 

 

 

discretion   of   the   equity   shareholder.   It   has   been   then 

submitted   that   invalid   votes   are   not   considered   for   the  

purpose   of   counting   and   determining   the   majority   by 

which   a    resolution   is   passed.   It   has   been   submitted   that 

result   of   the    meetings   was   duly   reported   to   the   

Bombay   Stock   Exchange  Limited  and   the   National   Stock 

Exchange   of   India   Limited   and   also   had   been   posted   on 

the   website   of   the   Petitioner.    However,   no   shareholder   

or   FlI   had,   pursuant   to   the   declaration   of   results, 

objected   to   the   voting   on   the    concurrent   Scheme   and 

the   Composite   Scheme   or   to   the   Reports.   So   far   as   the 

case   of   Bimal  S. Gandhi   is   concerned,    it   has   been 

submitted   that   the   shares   held  by   the   said    individual 

were   under   transmission   pursuasnt   to   the   request    made 

by   Ms. Ramila   Gandhi   who   had   sought   issuance   of   

duplicate   certificates   and   Ms. Ramila   Gandhi   executed   a  

proxy   to   vote   at   the   court   convened   meeting    and   the 

shares    of  Bimal S.  Gandhi   have   been   thereafter   

transmitted   in   favour of Ms. Ramila Gandhi. So far as the 

submission   of   the   Objector   that   the   minority   shareholders 

constituted   a   separate   class   is   concerned,   it   has   been 

submitted   that   since   the   same   compromise   or   

arrangement   was   applicable   to   all   its   equity   shareholders, 

one   last  meeting   of   equity   shareholders   was   convened.   It 

has   been   submitted   that   only     when   a   separate   or 

different   scheme   is   offered   to   a   sub-class   of shareholders, 

a separate  meeting   could   be   called   within    the   same   class. 
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         31. In my view, the submissions made by the Objector 

regarding irregularity in voting are required to be stated to  be 

rejected. It has to be remembered that meeting was convened by 

the Chairperson who was a retired judge of this  Court and who 

retired as a Chief Justice of Gujarat High  court. He had appointed 

scrutinizers who scrutinized the  said votes. No objection was 

raised regarding appointment  of the said scrutinizers either by 

the Objector or any other equity shareholders. None of the FlIs 

had raised any  objection regarding voting after the results were 

declared  and made available to the shareholders by publishing it 

on the website of the Petitioner-Company and before Bombay 

Stock Exchange and National Stock Exchange. Section 183 of the 

Act provides for right of a member to use votes  differently which 

reads as under:- 

          

“Right of member to use his votes differently.   On a po11 

taken at a meeting of a company, a  member entitled to 

more than one vote, or his   proxy, or other person entitled 

to vote for him as the case may be, need not, if he votes, 

use all his votes or cast in the same way all the votes he 

uses.” 

          

          

Merely because different votes have been given by some FlIs,         no 

objection can be raised on that ground since it is legally          

permissible. Even if the said vote of Bimal S. Gandhi is not  taken into 

consideration even then the said Scheme had 
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   been sanctioned by 3/4th majority of the shareholders. 

          

 32. The   next   objection    taken   by   the   Objector   is   that 

the   Scheme  proposed   by   the   Petitioner- Company   has 

been    modified   before  seeking  approval   from   the 

shareholders   of   the   Petitioner-Company   and   also   after 

seeking   approval   from   the   shareholders   in   the    said 

meeting.   Firstly,   it   is   contended   that   the   Valuers   have 

also   considered   the   valuation   in   terms    of   transfer   of 

38.8%  stake   in   the   Company   known   as   Cairn    India   Ltd. 

(CIL)   into   one   of   the   100%  subsidiaries   of   Petitioner-

Company   alongwith   associated   debt   of   $ 5924   million 

into   the same from one of the subsidiaries of Vedanta  

Resources   Plc. viz.   Twin   Star   Energy   Holdings   Ltd. 

(“THEL”).  He invited   my   attention   to  paragraphs on pages 

44, 46 and    47 and   also   the   Fairness Opinion Report of 

Citibank at pages 41 and 42 of the   reply   filed by the 

Petitioner-Company in  Company   Application No. 4 of 2013. He 

has also submitted that even   if the   statement   made   by   

ultimate   promoter  company of   the   Vedanta   group   viz   

Vedanta   Resources   Plc to the London   Exchange   shows the 

inclusion of Cairn India Ltd  and  its  associated  debt in 

valuations arrived at by the  Valuers. Reliance   has   been 

placed on the   extract of   the   statement   at   page   927   of   

the Company Petition No. 11 of  2012.   It   has   been   

submitted that the Scheme   as   presented    before   the 

shareholders   and   as filed   before   this    Court   do   not   

refer   to   transfer   of   the   stake  in   Cairn   India   Ltd  and the                                        
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resultant debt associated with. Secondly, it is submitted that  so 

far as Petition No.12 of 2012 is concerned, as per clause  3.3 of 

Chapter 6 of the said scheme ‘Residual VAL’ was   supposed to 

take care of its own liabilities and the Petitioner-  Company was 

not required to honor any liabilities of          Residual VAL. It has 

been submitted that despite the said  submission made in 

clause 3.3, in the affidavit dated   2/10/2012 filed by the 

Petitioner-Company in the Madras High Court, in para 3 it has 

been stated that all contractual/legal remedies including 

appellate remedies by  Residual VAL shall be discharged by the 

amalgamated  Company to the extent that Residual VAL is 

unable to discharge the same. With reference to both these 

instances,  it has been submitted that the Petitioner-Company 

has  modified terms of the Scheme of amalgamation after 

having  sought the approval from the shareholders of the 

Petitioner-  Company. Reliance has been placed on two 

judgments; one  in Meghal Homes Pvt. Ltd. Vs. Shree Niwas 

Girni K.K. Samiti’ and the other in Bengal Bank Ltd. Vs. Suresh 

Chakravartty2           

          

 

 

33. On    the   other   hand,   Mr. Chagla,   the   learned   Senior 

Counsel appearing  on  behalf  of  the  Petitioner-Company has  

submitted  that  transfer of shareholding of 38.8% of Vedanta  

Resources  Plc  in  Cairn   India   Limited   was   not   being  

implemented   as   a   part   of   either   the    Concurrent     Scheme   or 

         

____________________________ 

 1 AIR 2007 SC 3079 

2 AIR (39) 1952 Calcutta 133. 
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 the   Composite   Scheme.   It   has   been   contended   that   the  

same   was   a   part   of   the   larger   transaction    and   

combination  which  was   clear   from   the   communication   of   

the   Competition   Commission   of   India.   My attention   was 

invited   to   pages   576  to 581   of   Company   Petition   No.11   of 

2012   and   pages  1402 to 1407   of   Company    Petition No.12   of 

2012.  It  has  been   then   submitted   that   value   of   the 

shareholding   of   Vedanta    Resources   Plc   in   Cairn   Inida 

Limited   is   not   the   subject   matter   of   the   Valuation   Report 

as   prepared   by   Valuers   and   this   has     been   mentioned   in 

the   Valuation   Report. Secondly,  it   has   been   contended   that   

transfer   of   VAL’s   shares   from   the    Twinstar   Holdings   

Limited   (wholly   owned   subsidiary of  Vendanta   Resources Plc) 

and   Welter   Trading   Limited   (wholly  owned subsidiary of 

Vedanta   Resources   Plc)  to  Ekaterina     (wholly owned subsidiary 

of Vedanta Resources Plc) being  a  transfer   among   the   holding 

company   and   subsidiary    company   is   not   required to   be   at 

fair   values.   Whereas the   fair   value   of   VAL’s   shares   was 

rightly considered   by   the  Valuers   for   determining   the share 

exchange  ratio   which was  based   on factors   as   stated   in   the 

Valuation Report. So far as  the liabilities of Residual VAL is 

concerned, it has been submitted that in terms of the Composite 

Scheme, it was proposed that Aluminium Business Undertaking of 

VAL would  be demerged and transferred into the Petitioner and 

Residual   VAL would operate the Power Business Undertaking and 

on  the effectiveness of the Concurrent Scheme and the merger      
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of the SIlL into  the  Petitioner   becoming effective, VAL would   

become   a wholly  owned   subsidiary   of the Petitioner. So far  as 

the   transfer of debt of   Residual   VAL   is   concerned, it has   been 

submitted   that   this submission was   made  in  the  affidavit   

dated 2/10/2012 in  the proceedings   pending before the Madras 

High Court and   this was merely   an   undertaking   given to the 

Madras High Court   in the   form   of a comfort for  the benefit of 

the Unsecured   Creditors   of Residual Val and   would   become 

effective   only   upon   effectiveness   of    the   Composite   Scheme. 

It  has  been  submitted  that  therefore   this    is   independent    of   

and  not  a  part of the  Scheme and   the    said   affidavit   is not   an 

amendment   of   or   modification   to  the    Composite   Scheme.  

 

 

 

          

         34. The   submission  made by   the   Objector is  without   any 

substance. Perusal   of   the Valuation   Reports   clearly   discloses   

that the Valuers had clearly stated that   they had carried   out  

relative   valuation   of   the   equity   shares  of   SGL,  SIlL, MALCO   

and   Ekaterina Ltd   with   a   view   to   arrive at   fair   share 

exchange     ratio of  equity shares of SIlL, MALCO and Ekaterina Ltd 

and  for equity   shares of SGL and,  therefore,   in    my  view,    

shareholding of Vedanta Resources Plc    in   Cairn   India Ltd is  not 

the subject matter  of   Valuation    Report.   Similarly,   the   

objection which has been taken  regarding  affidavit   filed   before 

the Madras   High   Court also   has    to    be    taken  into   

consideration  in   the context   and   circumstances   under  which      
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         the said affidavit has been filed. Perusal of the affidavit  

discloses that in order to give comfort to the Residual VAL  which 

would become subsidiary of the amalgamated Company, it was 

stated that after the Scheme was   sanctioned if the Residual VAL 

was not in a position to repay  the debts of its creditors, in that 

event the said debts would  be paid by the amalgamated Company. 

It is obvious that the    said affidavit has been filed in order to give 

assurance to the   creditors of Residual VAL that they would be 

taken care of    and it cannot be said that it amounts to 

modification of the Scheme. In my view, judgment of the Apex 

Court in Meghal  Homes Private Limited (supra) was in the context 

of the        Scheme which proposed revival of the Company and the   

Apex Court was concerned with the fact as to whether the  Scheme 

was a genuine attempt to revive the Company and   not a mere 

ruse to dispose of the assets of the Company.   These facts are 

distinguishable from the present case which,  in fact, proposes 

consolidation of business interest of the  Vedanta Group 

Companies in one entity i.e. the Petitioner. In  Meghal Home 

Private Limited (supra), a clear modification of  the Scheme was 

sought to be made and, therefore, the   Supreme Court held that 

the approval of the shareholders   was required to the 

modification. The ratio of the judgment in Meghal Homes Private 

Limited (supra) is not applicable to the  facts of the present case 

nor is the ratio of the judgment of   the Calcutta High Court in 

Bengal Bank Ltd (supra). 
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35. It   has   been   then   submitted   that   the Objector was 

shocked to discover   on   the   perusal   of   contents  of  the    

Valuation  Report   and   Fairness   Opinion  Reports  when  they  

were produced in Court that a   draft   Scheme of amalgamation   

between the transferor companies  herein along with Cairn   India 

Ltd and   the   Petitioner/transferee Company was already  

prepared and was ready on 22/02/2012 i.e. even before the  

swap/exchange ratio arrived   at by the Valuers was known to 

anybody. It has been contended   that the Valuers in the  present 

Scheme had in fact filed their   Valuation Report on  24/02/2012. It 

has been contended that both, DSP    Merrill    Lynch   and   

Citibank in their Fairness Opinion Reports   have  stated that the 

final terms of   the   scheme of merger   ought not   to   materially   

vary  from   those   set   forth in the draft or else the  opinion   

report given   by   them   would   not   stand good. It has  been 

contended   that the Petitioner-Company and the transferor 

companies knew about swap/exchange ratios that  would be 

arrived at by the Valuers in the  present  Scheme   atleast  two  

days in advance. It has    been submitted    that   ultimate  

promoters of   the   Petitioner-Company   also   knew the        

swap/exchange   ratio atleast a day in advance i.e. on  23/02/2012 

since while making the representation   at London   Stock 

Exchange, the ultimate promoting   company of the   group   viz   

Vedanta   Resources Plc happened   to   provide   the    

swap/exchange   ratios   to   the London   Stock   Exchange   whilst 
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categorically stating that the information contained in the said 

representation was as on 23/02/2012. It has been submitted that this 

fact indicated that the said ratios were pre-decided/pre-determined 

and the valuations were sought to be done in a manner so that the 

pre-determined results  would be ultimately arrived at by the said 

Valuers.  

 

 

     36. Mr. Chagla, the learned Senior Counsel appearing on behalf of 

the Petitioner-Company has submitted that the  Schemes including 

share exchange ratio recommended by the Valuers were approved by 

the Board of Directors of the  Petitioner on 25/02/2012. The 

presentation to the outside          world and business community was 

submitted to RIS for release to the London Stock Exchange on 

25/02/2012, after  the Board approval was given. It has been 

submitted that  the announcement was also made available on the 

website of    the respective companies being parties to the Composite  

Scheme from 25/02/2012 and on the London Stock Exchange  website 

from 27/02/2012 and not on 23/02/2012 as  contended by the 

Objector. 

          

 

 

In my   view,   the   explanation   given   by   the   learned   Senior 

Counsel   appearing   on   behalf   of   the   Petitioner   is plausible.  

Firstly, this   objection   has   been   taken   by   the   Objector   during  

the   course   of   his   submissions. The   said   objection   has   not 

been    taken   in   his   reply   and   on   that   ground   alone   the   said 
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objection    really   needs   to   be   rejected.   It   is   necessary   to   

keep in  mind  that  the  Scheme  and   the   share   exchange   ratio 

recommended   by   the   Valuers   were   approved   by   the   Board   

of  Directors on 25/02/2012. The  information   was   released   to    

the   outside   world   and  submitted   to   the   London   Stock 

Exchange   on   25/02/2012   after   the   Board’s   approval   was 

given. The   information   was   made   available   on    the   Website   

of  the respective   companies   from 25/02/2012   and   on   the 

London   Stock   exchange   on 27/02/2012. In   my   view,   merely 

because the date “23/02/2012” has appeared  in one of the  

documents,   on   the   basis   of    that   date   it   is   not   possible   to 

arrive   at   the   conclusion  that   prior   to   the   approval   given   by   

the  Board of Directors,   swap   ratio   was   already   known   on  

23/02/2012. 

          

 

 

         37. The  next  objection   to the Scheme is   that it is against the 

public policy and  against   the   public  interest. It has been  submitted 

by   the Objector   that the Report issued by the SF10  clearly indicates 

that   the   Petitioner-Company having    siphoned away atleast Rs 

1002 crores as and by   way of  under   invoicing of iron ore exports 

which is not only against   the   principles of public  policy but also 

causing great harm to  the interests  of general  public  of  our 

country. Secondly, it  has been contended   that   both   Vedanta   

Aluminium Ltd and  Sterlite   Energy   Ltd  are  making  huge  losses  in  

their respective   operations  over  the  last  few   years.   It   has   been 
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contended that different appointed dates have been given for  

each of the amalgamated companies and this was for the 

purpose of avoiding income-tax. It has been contended that 

such a Scheme was nothing else but colourable device by 

virtue of which refunds of tax amounts were being indirectly  

claimed by the amalgamating companies. Reliance has been  

placed on the Judgment of the Apex Court in Mcdowell & 

Company Ltd vs. Commercial Tax Officer’ which approves the                    

judgment of Gujarat High Court in Wood Polymers Ltd2.  

Reliance has been placed on paras 17, 45 and 46 of the said  

judgment. It has been contended that this judgment was 

approved by the Apex Court in Vodafone International  Holding 

BV Vs. Union of India & Anr.3 Reliance has also been placed on 

paras 68, 69 and 70 of the said judgment. 

          

 

Reliance has also been placed on the judgment in Wood Polymers Ltd. 

(supra). The Objector, therefore, contended that the Scheme deserves 

to be dismissed on the said aspect  of violation of principles of public 

policy.  

 

38. Mr. Chagla, the learned Senior Counsel appearing on  behalf of the 

Petitioner-Company, on the other hand,  submitted that the 

Composite Scheme complies with the  requirements of the provisions 

of the Income Tax Act, 1961  including Sections 2(1B), 2(19AA) and 

72A. It has been submitted that Section 72A expressly 

permits/provides for 

 

________________________          

1 (1985) 3 SCC 230 

2 1977 (47) Company Cases 597 

3 (2012) 6 SCC 613. 
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carry forward of unutilised business losses of the transferor  

company to the transferee company in case of  merger/demerger. It 

has been submitted that this is the  policy of law and there can be 

nothing objectionable to the sanctioning of the Scheme, if the law 

itself permits these consequences. It has been submitted that 

implementation of the Scheme would be the subject matter of the 

scrutiny of  the Income Tax authorities and it shall not defeat the 

right of the Income Tax authorities to scrutinize returns to be filed by 

the Petitioner. Reliance has been placed on the judgments in AVM 

Capital Services Private Limited’, Union of India and Another vs. Azadi 

Bachao Andolan and Another2 and Vodafone International Holdings 

BV vs. Union of India3 (paras 68, 69 and 70). 

          

 

39. It is  surprising that the Objector, who has  admittedly 

purchased   the    shares   of   Petitioner-Company   after   the  

Scheme of  amalgamation was  announced, now  seeks to  

challenge      the  Scheme of amalgamation on   the   ground   

that it   is   against     the   public   policy   and only   for   

avoidance   of income-    tax. Be   that   as   it   may. Without    

going   into   the reason   as   to   why     the   Objector   

purchased   the   shares after the Scheme was  announced,  the   

legal   position   is   quite   clear. The provisions   of  the   Income  

Tax  Act   contemplates   a   situation   whereby     section   72A    

provides     for   carry    forward    of   unutilised   business 

         \ 

 

 

 

_____________________ 

1(2012)   115 SCL 81 

 2(2004)   10 SCC 1 

3(2012)   6 SCC 613 
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losses of the transferor company to the transferee company  in case 

of merger/demerger. Even after the Scheme is  sanctioned, it is 

always open for the Income Tax authorities to scrutinize the returns 

and issue notices. 

          

 

 40. Apart from that in Azadi Bachao Andolan (supra), the Supreme 

Court has explained the scheme in McDowell & Co.  Ltd.’s case (supra) 

Paragraphs 147 to 149 are relevant and are reproduced hereunder:- 

          

 

 “147. We may in this connection  usefully  refer to the judgment of the 

Madras High  Court in M.V. Vallippan v. ITO which has  rightly 

concluded that the decision in McDowell cannot be read as laying 

down that  every attempt at tax planning is illegitimate  and must be 

ignored, or that every  transaction or arrangement which is perfectly 

permissible under law, which has the effect of  reducing the tax burden 

of the assessee, must be looked upon with disfavour. Though,  the 

Madras High Court had occasion to refer to the judgment of the Privy 

Council in IRC v.  Challenge Corpn. Ltd and did not have the benefit of 

the House of Lord’s pronouncement  in Craven the view taken by the 

Madras High  Court appears to be correct and we are  inclined to agree 

with it. 

          

 

148. WE may also refer to the judgment of  the Gujarat High Court in 

Banyan and Berry v.CIT where referring to McDowell, the Court  

observed : (ITR p.850 E-H). 
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 “The Court nowhere said that every action or inaction on the part of 

the taxpayer which  results in reduction of tax liability to which he may 

be subjected in future, is to be viewed with suspicion and be treated as 

a device for avoidance of tax irrespective of legitimacy or   genuineness 

of the Act; an inference which  unfortunately, in our opinion, the 

Tribunal apparently appears to have drawn from the             

enunciation made in McDowell case. The ratio of any decision has to 

be understood in   the context it has been made. The facts and 

circumstances which lead to McDowell  decision leave us in no doubt 

that the principle enunciated in the above case has  not affected the 

freedom of the citizen to act  in a manner according to his 

requirements,  his wishes in the manner of doing any trade,              

activity or planning his affairs with circumspection, within the 

framework of law,   unless the same fall in the category of  colourable 

device which may properly be  called a device or a dubious method or 

a  subterfuge clothed with apparent dignity. 

          

 

 149. This accords with our own view of the matter.” 

          

          

 41. From the aforesaid paragraphs it can be clearly seen that, 

according to the Apex Court, decision in Mcdowell & Co.  Ltd.’s case 

(supra) cannot be said to lay down that every   attempt at tax planning 

is illegitimate or that every  transaction which is otherwise permissible 

under law but has  the effect of reducing tax burden of the assessee 

must be  looked upon with disfavor. The Apex Court, therefore, in para  

166 of its judgment in Azadi Bachao Andholan (supra) has 
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held as under:- 

          

 

“166. We are unable to agree with the submission that an act which 

is otherwise valid in law can be treated as non est merely on the  

basis of some underlying motive supposedly resulting in some 

economic detriment or  prejudice to the national interests, as 

perceived  by the respondents”. 

          

          

          

 42.  In Vodafone International Holdings BV (supra), it was  

contended on behalf of the revenue that decision in Azadi  Bachao 

Andolan (supra) has to be overruled since it departs from decision of 

McDowell & Co Ltd (supra). 

          

 

 43. The Apex Court in para 64 of its judgment in Vodafone 

International Holdings BV (supra) observed that there was no conflict 

between its judgments in McDowell & Co. Ltd (supra and Azadi 

Bahao Andolan (supra). Para 64 of the said  judgment reads as 

under:- 

 

          

“64. The majority judgment in McDowell & Co.  Ltd (supra) held 

that “tax planning may be  legitimate provided it is within the 

framework  of law” (para 45). In the latter part of para 45, it held 

that “colourable device cannot be a part  of tax planning and it is 

wrong to encourage the belief that it is honourable to avoid 

payment of tax by resorting to dubious methods”. It is the 

obligation of every citizen to pay the taxes without resorting to 
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subterfuges. The above observations should  be read with para 46 

where the majority holds  “on this aspect one of us, Chinnappa 

Reddy, J. has proposed a separate opinion with which  we agree”. 

The words “this aspect” express the majority’s agreement with 

the judgment of Reddy, J. only in relation to tax evasion  through 

the use of colourable devices and by resorting to dubious 

methods and subterfuges. Thus, it cannot be said that all tax 

planning is  illegal/illegitimate/impermissible. Moreover,  Reddy, 

J. himself says that he agrees with the     majority. In the judgment 

of Reddy J. there are  repeated references to schemes and devices 

in contradistinction to “legitimate avoidance of  tax liability” 

(paras 7-10, 17 and 18). In our  view, although Chinnappa Reddy, 

J. makes a  number of observations regarding the need to   depart 

from the “Westminster” and tax avoidance - these are clearly only 

in the context of artificial colourable devices.  Reading McDowell, 

in the manner indicated hereinabove, in cases of treaty shopping  

and/or tax avoidance, there is no conflict  between McDowell and 

Azadi Bachao or   between McDowell and Mathuram Agrawal”. 

          

44. In my view, therefore, judgment of Gujarat High Court in  Wood 

Polymers Ltd’ and and that of the Calcutta High Court in Bengal Bank 

Ltd. Vs. Suresh Chakravartty2 is no longer  good law. 

          

45.  The Apex Court in Vodafone International Holdings BV (supra) in 

paras 68, 69 and 70 has, in terms, approved the 

         

 

______________________________ 

 1 1977 (47) Company Cases 597 

 2 AIR (39) 1952 Calcutta 133. 
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judgment of the Apex Court in Union of India and Another  vs. Azadi 

Bachao Andolan and Another’ and, as such, the said  issue is no 

longer res integra. It cannot be said, therefore,   that the said Scheme 

is against the public policy. 

          

 

 46. It has been then contended that the present Scheme of 

amalgamation is unconscionable in nature as the interest of  minority 

shareholdrs has been completely overlooked. It has been contended 

that balance sheets of Ekaterina Ltd.,   Vedanta Aluminium Ltd and 

Sterlite Energy Ltd do not exhibit any sort of a confidence that can be 

reposed in their financial  status. It has been contended that if the 

Scheme is sanctioned then the Petitioner-Company would be 

saddled  with enormous amount of debts concerning the transferor  

companies that would need to be serviced and which in turn  would 

convert the Petitioner-Company into loss making concern and thus 

the interest of shareholders would be affected. It has been 

submitted that interest of the promoters was to somehow load the 

Petitioner-Company with the liabilities of the transferor companies 

such as Vedanta Aluminium Ltd and Sterlite Energy Ltd. It has been  

contended that there was no rationale at all behind proposing the 

present Scheme of amalgamation by the  Petitioner-Company. 

          

 

 

 47. On the other hand, Mr. Chagla, the learned Senior 

          

__________________ 

1 (2004) 10 SCC 1 
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Counsel appearing   on behalf of the Petitioner-Company  

submitted    that   there   was no provision in the said Act which  

prevented   amalgamation of  profit making Company and loss  

making   Company. It is   open for   majority   shareholders to  

take a   decision   and the  commercial   wisdom  of such   

decision  is not  open  for   scrutiny   by   the   Court. 

          

 

 48. The   Objector   has invited my attention to the losses  which 

are   incurred    by   Vedanta   Aluminium Ltd. It has also been 

urged   that   the   position   of   Vedanta   Aluminium   Ltd.   over  

a period    of one   year   has  deteriorated   further  and   

liabilities  have   been   increased. It has   also   been   contended 

that   position of   Sesa   Goa Ltd   has   deteriorated in the last 

one   year  since   mining   operations   have   been   stopped in 

view   of   the orders   passed by   the   Apex   Court   and    since 

May  2012 mining  operations   have   been stopped   completely. 

In this   context,  financial   position of   all   the   Companies   as 

per   their   audited  accounts as of   September,   2012 needs to 

be taken into    consideration. It   is   submitted   that  from   the   

said   figures, it can   be  seen that, after amalgamation, position 

of   the  Petitioner-Company   would   dramatically   increase 

even after  absorbing   the   so-called   loss   making   companies. 

It   has to be  remembered that when entrepreneurs take   

commercial  decisions, it   is   not   open   for    the   Court   to   

judge   their  commercial wisdom. Whenever entrepreneurs take 

a   commercial l decision , there   is   always   an   element of   risk 
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involved and   businessmen take such calculated risk after  taking 

into consideration   various facts and circumstances  and pros and 

cons of all situations.   It has been consistently held that the Court 

is not expected to dissect and conduct a postmortem of such 

decisions which are based on business  experience and 

commercial   wisdom. The Court has to examine the Scheme on 

well   settled   parameters. The  Court  is  expected to be an 

impartial umpire and is   not  expected  to enter the arena and 

examine the Scheme under a   microscope. Whenever decisions 

are taken there is bound to  be  some   kind   of   variation in the 

situation in respect of functioning of both companies. This should 

not   deter the  Court   from   granting   sanction to the Scheme. It 

has to  be remembered   that   after   advent of   globalisation, it 

has  become  necessary   for   all   companies all  over  the  world 

to find out  ways  and means to   survive in the market. The initial 

impact  of globalisation  was that large number of Indian 

Companies  became bankrupt  and   had to be closed down. This 

was  initially restricted to    small-scale   industries. However,  

soon,  even the large companies  were affected and they had  to 

find  out innovative   means to  survive in the global market. While  

taking   decision,   commercial   wisdom   of   entrepreneurs   on 

this   post-globalisation scenario   has also   to   be   kept   in    

mind and,   as   such,  the need for   amalgamation  and   

consolidation  of  competing companies in one agglomeration 

sometimes becomes necessary,   not   for the purpose of   creating 
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monopoly but for the purpose of survival in the global market. In 

these circumstances, merely because one of the  companies is a 

loss making company, that should not deter the Court from 

sanctioning the Scheme if the net result is  going to increase the 

assets of the amalgamated company. 

          

 

 49. In my view, the said objections cannot be accepted. Both these 

Petitions are allowed in terms of prayer clauses (a) and (b). 

However, Company Applications taken out therein by the Objector 

are dismissed. 

          

 

          

 

 

 

                                          (V.M. KANADE, J.) 
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COPY OF THE ORDER DATED 12TH AUGUST, 2013 OF THE DIVISION BENCH OF THE HIGH COURT OF 

JUDICATURE AT BOMBAY, PANAJI BENCH 

. 

IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY APPEAL NO. 5 OF 2013 

IN 

COMPANY PETITION NO. 11 OF 2012 

 

Shailesh H. Bajaj, Major in age, Indian National, 

24/25, Bharatiya Bhavan, 7th floor, 72 Marine Drive, 

Mumbai – 400 020.                                                                                             …... Appellant (Original Objector) 

 

V e r s u s 

1. Sesa Goa Ltd.,  

Sesa Ghor, 20 EDC Complex, 

  Patto, Panjim,  

Goa – 403 001.                                                                                      …...  Respondent no.1. 

 

2. Registrar of Companies, Goa Daman & Diu,  

Panaji, Ministry of Company Affairs, 

 Govt. of India, Company Law Bhavan,  

Plot No. 21, EDC Complex,  

Patto, Panjim, Goa – 403 001.                                                         …..   Respondent No.2. 

 

WITH 

COMPANY APPLICATION NO. 31 OF 2013 

IN 

COMPANY APPEAL NO. 5 OF 2013 

Shailesh H. Bajaj,  

Major in age,  

Indian National, 

24/25, Bharatiya Bhavan,  

7th floor, 72 Marine Drive, 

Mumbai – 400 020.                                                                                                     …... Applicant  

                                                                                                                                    (Original Objector) 
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 V e r s u s 
1. Sesa Goa Ltd.,  

Sesa Ghor, 20 EDC Complex,  

Patto, Panjim,  

Goa – 403 001.                                                                     …...  Respondent no.1. 

 

2. Registrar of Companies, 

  Goa Daman & Diu,  

Panaji, Ministry of Company Affairs,  

Govt. of India,  Company Law Bhavan,  

Plot No. 21, EDC Complex,  

Patto, Panjim, Goa – 403 001.                                         …..   Respondent No.2. 

WITH 

COMPANY APPEAL NO. 6 OF 2013 

IN 

COMPANY PETITION NO. 12 OF 2012 

Shailesh H. Bajaj, 

Major in age, 

Indian National, 

24/25, Bharatiya Bhavan, 

7th floor, 72 Marine Drive, 

Mumbai – 400 020.                                                                        …... Appellant 

                                                                                                                   (Original Objector) 

V e r s u s 

1.   Sesa Goa Ltd., 

Sesa Ghor, 20 EDC Complex, 

Patto, Panjim, 

Goa – 403 001.                                                                       …...  Respondent no.1. 

 

2.   Registrar of Companies, 

Goa Daman & Diu, 

Panaji, Ministry of Company 

Affairs, Govt. of India, Company Law Bhavan, 

Plot No. 21, EDC Complex, 

Patto, Panjim, Goa – 403 001.                                          …..   Respondent No.2. 

WITH 
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COMPANY APPLICATION NO. 30 OF 2013 

IN 

COMPANY APPEAL NO. 6 OF 2013 

 

Shailesh H. Bajaj, Major in age, Indian National, 

24/25, Bharatiya Bhavan, 7th floor, 72 Marine Drive, 

Mumbai – 400 020.                                                                                    …... Applicant (Original 

Objector) 

 

V e r s u s 

1. Sesa Goa Ltd.,  

Sesa Ghor, 20 EDC Complex, Patto, Panjim,  

Goa – 403 001.                                                                             …...  Respondent no.1. 

 

 

2. Registrar of Companies, Goa Daman & Diu,  

Panaji, Ministry of Company Affairs,  

Govt. of India, Company Law Bhavan,  

Plot No. 21, EDC Complex,  

Patto, Panjim, Goa – 403 001.                                                  …..   Respondent No.2. 

Appellant in person. 

 

Mr. Iqbal M. Chagla, Senior Advocate and Mr. A. N. S. Nadkarni, Senior Advocate with Mr. 

Riyaz Chagla, Mr. D. Lawande and Mr. Kaif Noorani , Advocates for respondent no.1. 

Mr. C. A. Ferreira, Advocate for respondent no. 2. 

Mr. P. Sridhar, Official Liquidator. 

 

CORAM :   A. P. LAVANDE & 

                    U. V. BAKRE, JJ. 

 

Reserved on : 26th June,2013. 

Pronounced on : 12th August,2013. 
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JUDGMENT : (per U. V. Bakre, J.) 

 

 

Heard the appellant in person, Mr. Chagla, learned Senior 

Counsel for respondent no. 1 and Mr. Ferreira, learned Assistant 

Solicitor General for respondent no. 2. Brief written submissions have 

also been filed by the appellant and respondent no. 1. 

 

 

2.   The above appeals are directed against the common 

Judgment and order dated 3rd April, 2013 whereby the learned 

Company Judge has sanctioned the scheme of amalgamation 

(concurrent scheme) of Ekaterina Limited (Transferor Company or 

Ekaterina) with Sesa Goa Ltd. (Transferee Company or SGL) sought in 

Company Petition no. 11 of 2012 and the scheme of amalgamation and 

arrangement (composite scheme) amongst Sterlite Industries (India) 

Limited (amalgamating Company 1 or SIIL), The Madras Aluminium 

Company Limited (amalgamating company 2 or MALCO); Sterlite 

Energy Limited (amalgamating company 3 or SEL); Vedanta Aluminium 

Limited (amalgamating company 4 or VAL) and SGL and rejected the 

objections filed by the appellant to the above schemes. 

 

 

3.        Brief facts leading to the filing of these appeals are as under :  

 

The   Board   of Directors of SGL and of Ekaterina (a company 

based  in  Mauritius),    in    their    respective   meetings    

held   on   25/02/2012    approved    the   concurrent     

scheme    including      the     share     exchange   ratio.    On 
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the same date the Board of Directors of SGL and of SIIL, MALCO, 

SEL and VAL, in their respective meetings approved the 

composite scheme and the share exchange ratio. The approval 

of both the schemes was after considering the joint valuation 

report of M/s. Grant Thornton India, LLP and KPMG India Private 

Limited, independent valuers and the Fairness Opinion Report of 

Citigroup Global Markets India Private Limited (given to the 

Board of Directors of SGL) and DSP Merrill Lynch Private Limited 

(given to the Board of Directors of SIIL) on 02/04/2012 and 

12/04/2012, respectively. The National Stock Exchange India 

Limited and the Bombay Stock Exchange Limited, respectively 

granted their no objection to the said concurrent and composite 

scheme. On 23/04/2012, the Competition Commission of India 

approved the proposed combination including the transaction as 

provided for in the concurrent scheme and the composite 

scheme. On 26/04/2012 the High Court of Judicature at Madras 

dispensed with the convening of the meeting of the Equity Share 

Holders of SEL in view of the consent affidavit given by all Equity 

Share Holders to the composite scheme. On 26/04/2012, the 

Madras High Court dispensed with the convening of the meeting 

of Equity Share Holders of VAL in view of the consent affidavit 

given by all Equity Share Holders and Preference Share Holders 

to the composite Scheme. On 19/06/2012, the Equity Share 

Holders of SGL approved the composite scheme at the Court 

convened meeting with the requisite majority as prescribed 

under      Section     391(2)     of    the     Companies    Act,   1956      

(  the   Act  ,   for    short   ).    On      19/06/2012    itself,     the  
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equity shareholders of SGL approved the concurrent scheme at 

the Court convened meeting with the requisite majority as 

prescribed under Section 391(2) of the Act. On 21/06/2012, the 

equity share holders of SIIL approved the composite scheme at 

Court convened meeting. On 23/06/2012, the equity 

shareholders of MALCO approved the composite scheme at the 

Court convened meeting. Mr. G. D. Kamat, the learned retired 

Chief Justice of Gujarat High Court acted as the Chairman of the 

said meeting dated 19/06/2012 and reported the result of the 

equity shareholders of SGL of the said meetings by his report 

dated 04/07/2012 along with his affidavit in support thereof. On 

29/06/2012 the Foreign Investment Promotion Board of India 

approved the transaction as proposed in the concurrent scheme. 

On 02/08/2012, the advertisement of petitions in accordance 

with rule 80 of the Companies (Court) Rules 1959 with respect to 

both the company Petitions were published in the local 

newspapers namely Navhind Times and Sunaprant. On 

24/08/2012, the Supreme Court of Mauritius approved the 

concurrent Scheme. The company petitions filed by SIIL, MALCO, 

SEL and VAL, for sanction of composite scheme, have reportedly 

been heard by Madras High Court and the judgments have been 

reserved. 

 

 

 

4.                       SGL had filed the company petition no. 11/2012 seeking sanction 

of the company Court to the concurrent scheme and company petition no. 

12/2012    thereby      seeking      sanction     of     the    Company   Court   to   the 
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composite scheme. The appellant filed his objections to the said schemes on 

various grounds. The company petitions and objections raised by the appellant 

were extensively heard by the learned Company Judge and upon appraisal of the 

entire material on record, the learned Judge allowed the company petitions and 

rejected the objections of the appellant. The said common judgment and order 

dated 3/4/2013 is impugned in the present appeals. 

 

 

5. Section 391 of the Act provides as under:-  

 

391. Power to compromise or make arrangements with creditors and 

members.-  

 

(1) where a compromise or arrangement is proposed-  

 

(a) between a company and its creditors or any class of them; or  

(b) between a company and its members or any class of them;  

 

the court may, on the application of the company or of any creditor or member 

of the company, or, in the case of a company which is being wound up, of the 

liquidator, order a meeting of the creditors or class of creditors, or of the 

members or class of members, as the case may be, to be called, held and 

conducted in such manner as the court directs. 

 

 

(2) If a majority in number representing three-fourths in value of the creditors, or 

class of creditors, or members, or class of members, as the case may be present and  voting 
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either in person or, where proxies are allowed under the rules made under 

section 643, by proxy, at the meeting, agree to any compromise or arrangement, 

the compromise or arrangement shall, if sanctioned by the court, be binding on all 

the creditors, all the creditors of the class, all the members , or all the members of 

the class, as the case may be, and also on the company, or, in the case of a 

company which is being wound up, on the liquidator and contributories of the 

company : 

 

 

Provided that no order sanctioning any compromise or arrangement shall be 

made by the court unless the court is satisfied that the company or any other 

person by whom an application has been made under sub-section (1) has 

disclosed to the court, by affidavit or otherwise, all material   facts relating  

to the  company,  such  as  the latest financial position of the company, the 

latest auditor's report on the accounts of the company, the pendency of any 

investigation proceedings in relation to the company under section 235 to 351, 

and the like. 

 

(3)  An order made by the court under sub-section (2) shall have no 

effect until a certified copy of the order has been filed with the Registrar.  

 

(4)  A copy of every such order shall be annexed to every copy of the 

memorandum of the company issued after the certified copy of the order has 

been filed as aforesaid, or in the case of a company not having a memorandum, 

to every copy so issued of the instrument constituting or defining the constitution 

of the company. 

 

(5)  If default is made in complying with sub-section (4), the company, and every 

officer of the company who is in default, shall be punishable with fine which may extend to  
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one hundred rupees for each copy in respect of which default is made. 

 

(6) The Tribunal may, at any time after an application has been made to it 

under this section, stay the commencement or continuation of any suit or 

proceeding against the company on such terms as  the   court thinks fit, until the 

application is finally   disposed   of.” 

 

 

6. Section 392 of the Act provides as under:  

 

“392. Power of Tribunal to enforce compromise and arrangement. 

 

(1) Where a Tribunal makes an order under section 391 sanctioning a 

compromise or an arrangement in respect of a company, it--  

 

(a) shall have power to supervise the carrying out of the 

compromise or an arrangement; and  

 

(b) may, at the time of making such order or at any time 

thereafter, give such directions in regard to any matter or make 

such modifications in the compromise or arrangement as it may 

consider necessary for the proper working of the compromise or 

arrangement.  

 

(2)   If the Tribunal aforesaid is satisfied that a compromise or 

an arrangement sanctioned under section 391 cannot be worked satisfactorily 

with or without modifications, it may, either on its own motion or on the 

application  of  any  person interested in the  affairs  of  the  company,  make  an  
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order winding up the company, and such an order shall be deemed to be an 

order made under section 433 of this Act. 

 

(3)   The provisions of this section shall, so far as may be, also 

apply to a company in respect of which an order has been made before the 

commencement of the Companies (Amendment) Act, 2001 sanctioning a 

compromise or an arrangement.”  

 

 

7. Section 393 of the Act, inter alia, provides as under:-  

 

“393. Information as to compromise or arrangements with creditors and 

members.- 

 

(1) Where a meeting of creditors or any class of creditors or of 

members or any class of members, is called under section 391,-  

 

(a) with every notice calling the meeting which is sent 

to a creditor or member, there shall be sent also a 

statement setting forth the terms of the compromise or 

arrangement and explaining its effect; and in particular, 

stating any material interests of the directors, managing 

director managing agent, secretaries and treasurers or 

manager of the company, whether in their capacity as such 

or as members or creditors of the company or otherwise, 

and the effect on those interests, of the compromise or 

arrangement, if, and in so far as, it is different from the 

effect on the like interests of other persons; and 

 

(b) in every notice calling the meeting which is given  
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by advertisement there shall be included either such a statement 

as aforesaid or a notification of the place at which and the 

manner in which creditors or members entitled to attend the 

meeting may obtain copies of such a statement as aforesaid. 

 

…....…..............................................” 

 

 

 

8.  The appellant as well as the SGL, amongst others, have relied 

upon the following cases in which the principles laid down, are as under:- 

 

 

 

(a) In  the  case of ”Miheer H. Mafatlal Vs. Mafatlal Industries Ltd.” 

reported in [1996 (Vol. 87) Comp. Cases, 792], in the matter of 

sanctioning the scheme of amalgamation, the Apex Court has held 

that the compromise or arrangement between the company and the 

creditors and members is the commercial wisdom of the parties to 

the scheme who have taken an informed decision about the 

usefulness and propriety of the scheme by supporting it by requisite 

majority vote that has to be kept in view by the Court. The Court 

certainly would not act as a court of appeal and sit in judgment over 

the informed view of the parties concerned to the compromise as the 

same would be in the realm of corporate and commercial wisdom of 

the parties concerned. The Court has neither the expertise nor the 

jurisdiction to delve deep into the commercial wisdom exercised by 

the creditors and members of the company who have ratified the 

scheme by the requisite majority. Consequently the Company Court's  
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jurisdiction to that extent is peripheral and supervisory and not 

appellate. The Court acts like an umpire in a game of cricket who has 

to see that both the teams play their game according to the rules and 

do not overstep the limits. But subject to that how best the game is 

to be played is left to the players and not to the umpire. The 

supervisory jurisdiction of the Company Court can also be culled out 

from the provisions of Section 392 of the Act. Of course this section 

deals with post-sanction supervision. But the said provision itself 

clearly earmarks the field in which the sanction of the Court 

operates. It is obvious that the supervisor cannot ever be treated as 

the author or a policy-maker. Consequently the propriety and the 

merits of the compromise or arrangement have to be judged by the 

parties who as sui Juris with their open eyes and fully informed about 

the pros and cons of the scheme arrive at their own reasoned 

judgment and agree to be bound by such compromise or 

arrangement. The following are the broad contours of the scope and 

ambit of the jurisdiction of the Company Court enumerated by the 

Apex Court in the case of “Miheer Mafatlal”,(supra) which are stated 

to be illustrative and not exhaustive:- 

 

 

 

 

1. The sanctioning court has to see to it that all the requisite 

statutory procedure for supporting such a scheme has been 

complied with and that the requisite meetings as 

contemplated by Section 391(1) (a) have been held. 
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2. That the scheme put up for sanction of the Court is backed 

up by the requisite majority vote as required by Section 391 

sub-section (2). 

 

3. That the meetings concerned of he creditors or members 

or any class of them had the relevant material to enable the 

voters to arrive at an informed decision for approving the 

scheme in question. That the majority decision of the 

concerned class of voters is just and fair to the class as a 

whole so as to legitimately bind even the dissenting 

members of that class. 

 

4. That all the necessary material indicated by Section 

393(1)(a) is placed before the voters at the concerned 

meetings as contemplated by Section 391(1).  

 

5. That all the requisite material contemplated by the 

proviso to sub-Section (2) of Section 391 of the Act is placed 

before the Court by the concerned applicant seeking 

sanction for such a scheme and the court gets satisfied about 

the same.  

 

6. That the proposed scheme of compromise and 

arrangement is not found to be violative of any provision of 

law and is not unconscionable, nor contrary to public policy. 

For     ascertaining   the   real    purpose    underlying        the  
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Scheme with a view to be satisfied on this aspect, the court, 

if necessary, can pierce the veil of apparent corporate 

purpose underlying the scheme and can judiciously x-ray the 

same. 

 

 

7.          That the Company Court has also to satisfy itself 

that members or class of members or creditors or class of 

creditors, as the case may be, were acting bona fide and in 

good faith and were not coercing the minority in order to 

promote any interest adverse to that of the latter comprising 

of the same class whom they purported to represent.  

 

 

8.            That the scheme as a whole is also found to be 

just, fair and reasonable from the point of view of prudent 

men of business taking a commercial decision beneficial to 

the class represented by them for whom the scheme is 

meant.  

 

9.                   Once the aforesaid broad parameters about 

the requirements of a scheme for getting sanction of the 

Court are found to have been met, the Court will have no 

further jurisdiction to sit in appeal over the commercial 

wisdom of the majority of the class of persons who with their 

open eyes have given their approval to the scheme even if in 

the view of the Court there could be a better scheme for the 

company      and     its     members or creditors for whom the  
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scheme is framed. The Court cannot refuse to sanction such 

a scheme on that ground as it would otherwise amount to 

the Court exercising appellate jurisdiction over the scheme 

rather than its supervisory jurisdiction.” 

 

 

 

(b) In the case of  “Hindustan Lever and another Vs. State of Maharashtra 

and another” reported in [(2004) 9 SCC 438], the Apex Court reiterated the said 

contours and further observed as under:- 

 

12. Two broad principles under lying a scheme of 

amalgamation which have been brought out in this judgment 

are: 

 

1. that the order passed by the court amalgamating the 

company is based on a compromise or arrangement arrived 

at between the parties; and  

 

2. that the jurisdiction of the Company Court while 

sanctioning the scheme is supervisory only i.e. to observe 

that the procedure set out in the Act is met and complied 

with and that the proposed scheme of compromise or 

arrangement is not violative of any provision of law, 

unconscionable or contrary to public policy. The Court is not 

to exercise the appellate jurisdiction and examine the 

commercial wisdom of compromise or arrangement arrived 

at       between        the      parties.    The     role of the court is  
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that of an umpire in a game, to see that the teams play their 

role as per rules and do not overstep the limits. Subject to 

that how best the game is to be played is left to the players 

and not to the umpire. 

 

Both these principles indicate that there is no adjudication by 

the court on the merits as such. 

 

(c) In the case of “Bedrock Ltd.” reported in [1998 (4) Bom. C.R. 

710], it has been held that a party seeking discretionary relief from the 

Court must come with clean hands; must not suppress any relevant fact 

from the Court; must refrain from making misleading statements and from 

giving incorrect information to the Court and that such conduct of the party 

is sufficient to entail an outright dismissal of the petition without going into 

the merits.  

 

 

(d)   In the case of “T. Mathew Vs. Smt. Saroj G. Poddar” reported in [(1996) 

22 CLA Section II, 200], it has been held that one who comes to the Court 

must come with clean hands and that this position is well settled in “S. P. 

Chengalavarya Naidu V/s. Jagannath” [AIR 1994 SC 853] wherein, inter alia, 

it is observed that the courts of law are meant for imparting justice 

between the parties; that one who comes to the court must come with 

clean hands and that it can be said without hesitation that a person whose 

case  is based on falsehood has no right to approach   the   court   and   he 
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can be summarily thrown out at any stage of the litigation. 

 

 

 

9.  Mr. Chagla, learned Senior Counsel appearing on behalf of the 

respondent no.1 submitted that before proceeding to deal with the 

objections raised by the appellant, it would be advisable to look into his 

conduct and bona fides. He vehemently urged that the present appeals 

require something more than dismissal as there is lack of bona fides; 

suppression of material facts and an attempt to mislead the Court, which 

ought not to be encouraged. He submitted that the appellant has not 

approached with clean hands. The learned Counsel pointed out that the 

appellant has filed  Writ Petition No. 840/2012 before the High Court of 

Judicature at Bombay for enforcement of Serious Frauds Investigation Office 

(SFIO) report and for other reliefs, which is still pending. He further 

submitted that the appellant has filed Civil Suit no. 69 of 2012 before the 

District Court, at Panaji-Goa, based on the SFIO report, for a direction to the 

Registrar of Companies, Goa to delete the name of SGL from the register 

maintained by his office, for recovery of money and other reliefs, in which 

even interim relief for stay of amalgamation proceedings was asked for. He 

pointed out that in the Company Petitions, the judgment was reserved on 

08/02/2013  but  the said  suit  no.  60  of  2012  was  filed before the 

District   Judge on   07/12/2012   which   shows that   there is suppression 

of material facts. He submitted that the above facts have been suppressed 

from     this     Court     and   also    they      were     suppressed     from     the 
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Company Court. According to SGL, the material fact of filing of the said 

Writ Petition and Civil Suit has been suppressed with ulterior motive 

and malafide intention and with an attempt to procure orders from 

this Court. Learned Counsel pointed out that the appellant and his 

family members have increased their equity shareholding in SGL by 

purchasing additional shares after the court convened meeting of SGL 

and still the appellant says that the scheme is bad and detrimental to 

him and others. He submitted that the present appeals are filed with 

ulterior motive and that there is no ground for challenge of the 

impugned judgment and order. Learned Senior Counsel submitted that 

it is well settled that when a person comes with unclean hands, he is 

not entitled to any relief. In this regard, he relied upon “Bedrock Ltd.” 

and “Smt. Saroj G. Poddar” (supra). The appellant, in answer, 

submitted that the said Writ Petition and the Suit have no co-relation 

with the issues raised in the present proceedings. According to him, by 

the Writ Petition, he is trying to enforce the recommendations in 

terms of filing prosecutions under Indian Penal Code against 

delinquent officers of SGL and the Suit pertains to a contract that had 

been entered into by SGL in terms of buying shares of its erstwhile 

subsidiary viz Sesa Industries Ltd. and both do not come in the way of 

amalgamation proceedings. The Writ Petition No. 840/2012 was filed 

in or around April 2012 by the minority shareholders of SGL, including 

the appellant praying therein inter alia for a direction to the 

respondents therein to file proceedings under relevant provisions of 

Indian    Penal    Code   and    the    Companies Act, on the basis of SFIO  
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reports dated 29/4/2011, against the persons named therein and to 

reimburse the funds siphoned away from the Company (a mention of 

which is made in the reports dated 29/4/2012 of SFIO), back into its books. 

In Suit No. 69/2012, filed in December 2012, the appellant and his family 

members have, inter alia, prayed for direction to the Registrar Of 

Companies to take action against SGL under the relevant provisions of the 

Companies Act and to delete the name of SGL from the register and to 

restrain SGL from amalgamating or merging itself with any other company 

or voluntarily winding up itself, pending the hearing and final disposal of 

the suit. The learned Company Judge had reserved the Judgment in 

Company Petitions on 8/2/2013 and had sanctioned the schemes of 

amalgamation by order dated 3/4/2013. One of the objections taken by the 

appellant is that SFIO report, wherein siphoning of more than `1,000 crores 

has been discovered, was not considered by valuers. In our considered 

opinion, there is no merit in the submission canvassed by the appellant that 

the said Writ Petition and the Suit have no co-relation with the issues 

raised in the present proceedings. 

 

 

10.          The learned Senior Counsel appearing on behalf of SGL further 

submitted that the appellant and his family members who had opposed the 

sanctioning of the concurrent scheme, represented only 0.17% in number 

and 0.01% in value of the Equity shareholders present and voting at the 

Court convened meetings held on 19/6/2012 and insofar as composite 
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scheme is concerned, they represented only 0.43% in number and 0.01% of 

the value of the Equity Shareholders present and voting at the court 

convened meeting held on 19/6/2012. Learned Senior Counsel then pointed 

out that the appellant and his family members have now purchased 

approximately 10,000 shares of SGL and have thus increased their equity 

shareholding in SGL after the Court convened meetings of SGL. Relying 

upon “Hindalco Industries Limited, In re” reported in [(2009) 151 Comp. 

Cases 446 (Bom)], learned Counsel, submitted that the appellant lacks 

bonafides. The appellant, on the other hand, submitted that he and his 

family members had sold more than 50,000 shares of SGL before the 

announcement of amalgamation and that they deal in stocks and shares on 

a regular basis and since the value of the shares of SGL plummeted post 

announcement of amalgamation and further once the appellant on reading 

the Explanatory Statement and on ascertaining the other facts of the case 

was convinced that the present amalgamations could never pass the test of 

law, they re-purchased approximately 10,000 shares of SGL, which were 

available at discount rate of ` 60/- per share. According to the appellant, 

frivolous arguments have been advanced by SGL only to prejudice this 

Court. Nobody trades into the shares knowing that they would ultimately 

go into loss. When it is the case of appellant that the schemes of 

amalgamation are detrimental to the minority shareholders and only the 

promoters and majority shareholders would stand to gain and when he 

wants that the schemes should not be sanctioned, purchasing of shares of 
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SGL after amalgamation is contrary to the above case and prayer. In case of 

the appellant and his family members who claim to be dealing in stocks and 

shares, who sold more than 50,000 shares prior to the announcement of 

amalgamation, again purchasing 10,000 shares of the same company after 

amalgamation is all the more conspicuous and this certainly reveals lack of 

bona fides. In the case of “Hindalco Industries Ltd.”(supra), the second 

objector had only one share of the petitioner-company. He participated in 

the meeting and registered his objection. But the resolution was passed with 

overwhelming majority. On the one hand, he objected to the proposed 

scheme and on the other hand, after the meeting of the Equity Shareholders, 

he purchased additional 50 Equity Shares of the petitioner-company and that 

reflected his bona fides. Learned Company Judge held that no prudent 

person who had opposed the proposed scheme would think of acquiring 

additional shares of the same company. No doubt, It was observed that the 

fact that the objector possessed only one share on the relevant date does not 

mean that he is denuded of his right of raising objection. However still, 

substance was found in the stand taken by the petitioner-company that the 

complaint filed by this objector was not bona fide. It has been held that the 

person who has not approached with clean hands and have traded in the 

shares of the target company, cannot be heard to make grievance about the 

scheme. Therefore, we have no hesitation to hold that there is a serious 

doubt about the bona fides of the appellant in challenging the Scheme. 
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11. We now proceed to deal with the objections raised by the appellant, on 

merits. 

 

 

 

12. The appellant's first objection is that there is violation of the provisions 

of Section 391 of the Act, on account of following:- (a) the schemes have 

been modified twice: firstly after the valuation was done and placed before 

the shareholders for approval and secondly after the filing of the Company 

Petitions in the Court; (b) the report of SFIO was not placed before the 

Company Court and hence there was violation of the proviso to Section 

391(2) of the Act; (c) since one of the members who had allegedly cast a 

vote in favour of the scheme had died long back, there was 

misrepresentation of the shareholders of SGL; (d) the majority of the 

minority shareholders who were present and who had voted in the Court 

convened meetings had opposed the schemes; and (e) the majority of the 

Foreign Institutional Investors (FII) who held shares in SGL had voted 

against the scheme. His second objection is that the valuations are skewed 

and pre-determined. In this regard, he has contended as follows:- (a) SFIO 

report has discovered siphoning of more than ` 1,000/- crores but the same 

has not been considered by the valuers; (b) the valuers had considered the 

valuation of Cairns India Ltd.(CIL) and its associated debt but CIL is not part 

of merger which shows that there is modification; (c) Scheme that had been 

approved by the shareholders have been modified inasmuch as SGL has 

undertaken to take over Residual VAL's liabilities; (d) the principles of the 
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methodologies applied by the valuers whilst valuing the schemes and more 

specifically the “Price of Recent Investment”(PRI) methodology insofar as the 

valuation of VAL is concerned, has been most incorrectly applied by the 

valuers; (e) the subsequent developments in terms of the complete stoppage 

of operations at VAL post December, 2012 i.e during the course of the hearing 

of the present Petitions by this Court have completely rendered the valuations 

arrived at by the valuers as otiose; (f) the non-disclosure of many of the 

contingent liabilities of the transferor companies in their balance sheets have 

also rendered the valuations arrived at by the valuers as meaningless; (g) the 

valuations arrived at by the valuers only benefit the promoters of SGL at the 

cost of its minority shareholders; (h) the valuations arrived at by the valuers 

are arithmetically incorrect inasmuch as the shares of SIL have been valued 

differentially while valuing the said Company and whilst valuing the same as 

an investment made by another transferor company viz. MALCO; and (i) the 

valuations arrived at by the valuers were pre-determined inasmuch as the 

merchant bankers were already having draft reports of the schemes which 

were prepared at least two days prior to the issuance of the valuation report. 

Even the report submitted by the parent company of SGL to the London Stock 

Exchange was based on information that was gathered by it one day prior to 

the valuation report. 

  

 

 

 

13. The next objection is that there is violation of the provisions of  
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Section 393 of the Act inasmuch as:- (a) SFIO report was not shown to the 

shareholders despite being available with SGL; (b) the fairness opinion 

reports were not disclosed in the Explanatory Statement despite an 

undertaking given by SGL to the National Stock Exchange(NSE); and (c) 

Misleading statement made by SGL in the Explanatory Statement to the 

effect that the financial position of SGL would not be adversely affected if 

Ekaterina was merged into it. The fourth objection is that there is violation 

of Public Policy and Public Interest because of following:- (a) SFIO report 

exhibits the fact that the affairs of SGL have been managed by its 

management in a manner contrary to public policy and public interest;(b) 

the schemes mooted by SGL are a colourable device inasmuch as by the 

said schemes SGL and SIL are trying to claim refund of the taxes paid by 

them for yester years owing to the accumulation of the losses accrued in 

the other transferor companies which would then be transferred into the 

books of SGL and claiming of tax refunds otherwise is impermissible in law;  

(c) there is no element of public interest in the schemes mooted by SGL 

inasmuch as by the said schemes the interests of the minority shareholders 

of SGL would be severely affected. The fifth objection is that the schemes 

mooted by SGL are completely unconscionable in nature inasmuch as on 

the sanction of the same, SGL would be reduced to a debt laden status 

having no means to cater to the said debt and would thus be in no capacity 

to churn out any profits for distribution amongst its minority shareholders 

but the promoters of SGL would be relieved of the said debt and the 
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responsibility to service the same. Sixth and the last objection of the appellant 

is that the schemes of arrangement have been proposed by SGL so as to 

somehow circumvent the action that is required to be taken by the Ministry of 

Corporate Affairs on the recommendations made by SFIO in its report since 

once a sanction is accorded by a Court to a scheme, it is presumed that the 

companies amalgamating were managing their affairs in a manner not 

prejudicial to their respective shareholders. 

 

 

14. The appellant has relied upon the following judgments:-  

 

 

(a) Vodafone International Holdings BV Vs Union of India and another. 

[(2012) 6 SCC 613]  

 

(b) J. S. Davar and another Vs. Shankar Vishnu Marathe and others. (AIR 

1967 Bom.456)  

 

(c) Satyesh James Parasad and others Vs. Indian Petrochemicals 

Corporation Ltd. [(2008) 85 CLA 175 (Guj.)] 

 

(d) M/s Meghal Homes Pvt. Ltd. Vs Shree Niwas Girni   K. K. Samity, (AIR 

2007 SC 3079) 

 

(e) Bengal Bank Ltd. Vs. Suresh Chakravartty and others, [AIR (39) 1952 

Calcutta 133]  

 

(f) Modus Analysis and Information P. Ltd. and others, In re, [(2008)142 

Comp Cas 410 (Cal)]  
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(g) Re Hellenic & General Trust Ltd. [(1975) 3 All ER 382]  

 

(h) Wood Polymer Ltd. In re. And Bengal Hotels Pvt. Ltd., In re. [(1977) 47 

Com. Cas. 597]  

 

(i) M/s McDowell and Co. Ltd. Vs Commercial Tax Officer, [(1985) 3 SCC 230]  

 

(j) Union of India and another Vs. Azadi Bachao Andolan and another, 

[(2004) 10 SCC 1]  

 

(k) Larsen and Toubro Limited, In re(Bom) [(2004) 121 Com. Cas. 523]  

 

 

 

15.  Per contra, it is the contention of learned Senior Counsel 

appearing on behalf of SGL that it is well settled that a Company Court is not 

expected to sit in appeal over the commercial wisdom of the majority shareholders 

of the company who have given their seal of approval to the schemes of 

amalgamation. The court is expected to act as an umpire and dispassionately 

consider whether the procedure which is laid down under the section has been 

followed meticulously, fairly and impartially and proper opportunity is given to all 

shareholders and the creditors of the company to ensure that sanction and 

approval is not obtained by suppression of material facts or that a decision is 

contrary to the interest of minority shareholders or creditors. It is submitted that 

the contours of the jurisdiction of the Company Court whilst sanctioning the 

scheme of amalgamation have been laid down by the Apex Court. Learned Counsel  
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invited our attention to paragraphs 27, 28 and 29 of the judgment in the case of 

“Miheer Mafatlal”; paragraphs 3, 4 and 6 of the judgment in the case of 

“Hindustan Lever Employees' Union Vs. Hindustan Lever Ltd. and others” (AIR 

1995 SC 470) and paragraphs 11, 12, 13, 18 and 32 of the judgment in the case of 

“Hindustan lever and another”(supra). It is submitted that in the present case, the 

concurrent and composite schemes have been approved by the equity 

shareholders of SGL in accordance with the mandate of Section 391(2) of the Act 

and in accordance with the well settled position of law. According to the learned 

Counsel for SGL, there is no impediment to the sanction of the schemes in view of 

the following facts:- 

 

 

(a) SGL has complied with the statutory procedures under the Act 

and the Rules and the requisite meetings as directed by the Court 

have been convened;  

 

(b) The scheme has been approved by majority of the equity 

shareholders in terms of Section 391(2) of the Act;  

 

(c) All relevant material as stipulated by Section 391 of the Act was 

provided to the equity shareholders and/or made available for 

inspection as as to enable the equity shareholders to arrive at an 

informed decision on the scheme;  
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(d) The scheme is not violative of any provisions of law and 

is not contrary to public policy;  

 

(e) The scheme is just, fair and advances the interest of SGL 

and their shareholders and stakeholders.  

 

 

16.     Mr. Chagla, learned Senior Counsel appearing on behalf of the 

respondent no.1, further submitted that the petitioner has argued all the 

objections before this Appellate Court as if these are original Petitions. He 

pointed out that almost all the objections which are now taken by the appellant 

before this Court were taken before the Company Court and have been dealt with 

by the said Court. He submitted that the judgment in the case of “Miheer 

Mafatlal” (supra) and “Hindustan Lever” (supra) were cited before the learned 

Company Court and have been duly considered by it. It was therefore submitted 

that no interference is called for.  

 

 

17.        Mr. Ferreira, the learned Assistant Solicitor General, appearing on 

behalf of the respondent no. 2, submitted that the respondent no. 2 has no role 

to play in these proceedings.  

 

 

18.           According to the appellant, the valuers who have arrived at 

swap/exchange ratio and the merchant bankers who have ascertained the 

fairness of the said valuation, have considered the valuation in terms of transfer 

of    38.8%    stake    in   Cairn   India    Ltd.   (CIL)  from one of the subsidiaries  
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of Vedanta Resources Plc. viz Twin Star Energy Holdings Ltd.(THEL) into one 

of the 100% subsidiaries of SGL along with the associated debt of $ 5,924 

million. It is the contention of the appellant that this fact has been 

acknowledged by SGL in paragraph 25 of the Sur-Sur-Rejoinder, filed by it 

on 6/10/2012 read with a chart which is a part of Exhibit J-colly to the 

affidavit in rejoinder of SGA dated 13/9/2012. It is contended that the 

figures of SGL in respect of revenue, EBITDA and cash and current 

investment post the merger as mentioned therein correspond axiomatically 

with the figures stated in the said chart annexed to the rejoinder dated 

13/9/2012, which aptly demonstrate the inclusion of financials related to 

CIL whilst arriving at the said figures of revenue, EBIDTA and cash and 

current investments of SGL, post merger. It is further submitted that the 

above fact is clear from the valuation report dated 24/2/2012 of Grant 

Thornton and KPMG India Pvt. Ltd., wherein according to the appellant, at 

page 1, the valuation of Twinstar Holding Ltd., which is not a part of the 

amalgamating companies has been considered. It was pointed out that at 

page 7, the valuers have used the word 'transaction' whilst qualifying that 

they have not, by the said valuation, addressed the relative merits of the 

said amalgamation and that the word 'transaction' as defined in the 

Fairness Opinion Reports include the valuation of CIL. The appellant further 

submitted that in the valuation report dated 24/2/2012, at page 8, the 

words “proposed restructuring”, which include the proposed schemes of 

amalgamation as also the inclusion of CIL and its associated debt, have 
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been used whilst qualifying the report. It is further submitted that the 

merchant bankers (DSP Merrill Lynch and Citygroup), in their Fairness 

Opinion Reports, have mentioned that CIL and “Cairns Forecasts” have been 

considered by them whilst appreciating the valuation report dated 

24/2/2012. The appellant canvassed that in the statutory report filed by 

Vedanta Resources Plc with London Stock Exchange, the entire scheme of 

amalgamation and the valuations conducted by SGL in respect thereto have 

been laid out in detail and CIL being part of the said valuations has been 

expressly stated in the said report. The appellant submitted that SGL whilst 

seeking approval of the proposed schemes from its shareholders as also from 

the Company Court varied the terms of the said schemes inasmuch as the 

original valuations arrived at by the joint valuers in respect of the companies 

forming part of the said schemes included the valuation of 38.8% stake in CIL 

and its associated debt whereas CIL was ultimately excluded from the gamut 

of companies forming a part of the proposed amalgamation and hence the 

swap/exchange ratio arrived at by the joint valuers was rendered 

meaningless in terms of the said modification rendered to the proposed 

schemes that were placed for approval before the shareholders of SGL and 

also before the Company Court. 

 

 

 

19.    Learned Senior Counsel appearing on behalf of SGL, during the course 

of arguments, made it clear that the Fairness Opinion dated 25/2/2012 of 

Citigroup     Global     Markets    India   Limited,    which  is   at   page   no. 
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163A/Set IV has been inadvertently filed before the Court. He submitted 

that the opinion dated 25/02/2012 given by Citigroup Global Markets India 

Private Limited relied upon by the appellant is not for merger but for 

purchase of CIL. As pointed out by him, the said opinion finally says that 

based upon and subject to the foregoing, the experience of the Citigroup 

Global Markets India Private Limited, as Investment Bankers, their work as 

described above and other factors deemed relevant by them, they are of 

the opinion that as on the date mentioned in the report, the consideration 

is fair, from financial point of view to the SGL. Learned Senior Counsel 

submitted that the said 38.8% stake of cairn was to be purchased and that 

was a totally independent transaction. He further submitted that 20.1% of 

CIL was taken as investment in valuation. He submitted that said transfer of 

Vendanta's direct holding of 38.8% in CIL to Sesa Goa was not a condition to 

the merger. According to him, the statement in the Affidavit in Sur Sur 

Rejoinder dated 6/10/2012, filed by SGL, with regard to CIL is read out of 

context. A perusal of the said opinion of Global Markets India Pvt. Ltd., 

pointed out by the appellant, reveals that it is in respect of the acquisition 

of the shares of CIL and has nothing to do either with the concurrent 

scheme or the composite scheme. With regard to the acquisition of CIL, it is 

seen that in the press release note issued by SGL on 25/2/2012, on 'All-

share Merger of Sesa Goa and Sterlite Industries, and Vedanta Group 

Consolidation”, on of the transaction highlights is mentioned as transfer of 

Vedanta's   direct  holding   of   38.8%   in   CIL   to SGL, together with the 
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associated debt of $5.9 billion, at cost and that post the transfer, Sesa 

Sterlite will have a 58.9% shareholding in Cairn India. Further, one of the 

proposed transaction steps has been stated as follows:- 

 

 

 

 

“ Vedanta will transfer its 38.8% direct 

shareholding in Cairn India to a wholly-owned subsidiary of 

Sesa Goa at a nominal consideration of $1, together with 

the associated acquisition debt of $ 5.9 bn (through the 

transfer of companies in which such debt and 

shareholdings are held). The debt will continue to be 

guaranteed by Vedanta. This transfer is not inter-

conditional on the merger of Sesa, Sterlite, MALCO and 

VAL.” 

 

 

Thus, it can be said that transfer of Vedanta's direct holding of 38.8% in CIL 

to Sesa Goa, is an independent transaction. At page no. 3 of the joint 

valuation report dated 24/2/2012 of Grant Thornton and KPGD India Pvt. 

Ltd., with regard to proposed restructuring, it is specifically mentioned that 

the relative valuation of the equity shares of SGL, SIIL, MALCO and 

Ekaterina has been carried out with a view to arriving at a fair share 

exchange ratio of the equity shares of SIIL, MALCO and Ekaterina for the 

equity shares of SGL. At page no. 6 of the said report, it is mentioned that 

the Price of Recent Investment (PRI) approach has been considered in cases 

where an investment/transaction has taken place recently or the company 

has    been    acquired    recently.    It is   stated that in such case the cost 
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of such investment/acquisition has been considered as the fair market value 

and that PRI has been used to derive value of SGL's investments in CIL. In 

view of the above, there is force in the submission of Mr. Chagla, learned 

Senior Counsel, appearing on behalf of SGL that the 38.8% stake of CIL is not 

the subject matter of the valuation report dated 24/2/2012 prepared by joint 

valuers and that what has been considered is only the investment in CIL. 

 

 

 

20.                   The appellant further submitted that as per clause 3.3 of 

Chapter III of the Scheme in Company petition No. 12 of 2012, “Residual VAL” 

was supposed to take care of his own liabilities and the petitioner-Company 

was not required to own any liabilities of Residual VAL. The appellant 

submitted that in spite of above, in paragraph 3 of the affidavit dated 

02/10/2012 filed by the petitioner-Company in Madras High Court it has 

been stated that all contractual/legal remedies including appellate remedies 

by Residual VAL shall be discharged by the amalgamating company to the 

extent that the Residual VAL is entitled to discharge the same. As provided in 

the composite scheme, the aluminium business of VAL will be demerged and 

transferred into SGL whereas Residual VAL will operate the power 

undertaking. In terms of Clause 3.3 of Chapter 6 of the Composite Scheme, in 

Company Petition No. 12/2012, Residual VAL which concerns the power 

business of VAL and MALCO (post merger), was supposed to take care of its 

own liabilities and SGL would in no circumstances be required to honour 
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any liabilities of Residual VAL towards its secured/unsecured creditors. 

However, in an affidavit filed by SGL before the Madras High Court in 

Company Petition No. 167/2012, filed by VAL, SGL has undertaken to 

discharge the liabilities of Residual VAL to the extent Residual VAL was 

unable to discharge the same. On account of the above, it is the contention 

of the appellant that SGL has expressly modified the terms of the schemes of 

amalgamation, after having sought the approval from its shareholders. We 

find that there is absolutely no substance in the above objection of the 

appellant on alleged modification of the schemes. Insofar as, the affidavit 

filed before the Madras High Court, is concerned, the learned Counsel on 

behalf of SGL, submitted that the said undertaking given to the Court cannot 

be held as modification of the scheme. We agree with the learned Counsel, 

because, admittedly, there is no amendment moved to the Court for 

modification of the scheme. What is stated in the affidavit is post-merger and 

about taking over all liabilities post amalgamation. This point has been 

elaborately considered by the learned Company Judge. The learned Judge 

has observed that a perusal of the affidavit discloses that in order to give 

comfort to the Residual VAL which would become subsidiary of the 

amalgamated Company and to give assurance to its creditors that they would 

be taken care of, it was stated that after the scheme was sanctioned if the 

Residual VAL was not in a position to repay the debts of its creditors, in that 

event the said debts would be paid by the amalgamating company. Even 

otherwise,   as    pointed    out    by the learned Senior Counsel, as per the 
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clause 3.3.1 of the scheme of Residual VAL, all the assets, liabilities and 

obligations pertaining thereto shall continue to belong to and be vested in and be 

managed by VAL. Clause 3.3.2 (ii) mentions that if proceedings are taken up 

against SGL in respect of the matters referred to in sub-clause 1(i) above, it shall 

defend the same in accordance with the advice of VAL and at the cost of VAL, and 

the latter shall reimburse and indemnify SGL against all liabilities and obligations 

incurred by SGL in respect thereof. 

 

 

21. There can be no dispute that the procedural requirements of Section 391 of 

the Act must be satisfied before the Court can consider the acceptability of a 

scheme. Section 392 of the Act only gives power to the Court to make such 

modifications in the compromise or arrangement as it may consider necessary for 

the proper working of the compromise or arrangement and this cannot be 

understood as a power to make substantial modifications in the scheme approved 

by the members in a meeting called in terms of Section 391 of the Act. In the 

present case there is no violation of the provisions of Section 391 of the Act, as 

there is no modification of the schemes as alleged by the appellant. Reliance 

placed by the appellant in the cases of “M/s. Meghal Homes Pvt. Ltd.”; and 

“Bengal Bank Ltd.”(supra) is misplaced. As pointed out by Mr Chagla, the learned 

Senior Counsel, in paragraph 11 of the judgment in the case of “M/s. Meghal 

Homes Pvt. Ltd.”(supra), the Apex Court has observed that the Division Bench had 

allowed    the     appeals,   set   aside   the judgment of the Company Court and 
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sanctioned the scheme as modified and as further modified during the course of 

hearing before the Division Bench, by way of two affidavits filed by the Director 

of Lodha Builders Pvt. Ltd. and therefore the said scheme with modification had 

to go back to the General Meeting of the members, called in accordance with 

Section 391 of the Act and for obtaining requisite majority. Therefore, the 

judgment of the Apex Court in the case supra is clearly distinguishable. The 

learned Company Court, in paragraph 34 of the impugned judgment, has 

distinguished the facts of the present cases with those in “Meghal Homes Pvt. 

Ltd.”(supra). There is no modification of the schemes in the present cases. The 

ratio of the judgment in case supra is not applicable to the facts of the present 

cases. In the case of “Bengal Bank Ltd.”, a scheme was sanctioned by the 

majority under Section 153(2) of the Companies Act, 1913. But that scheme was 

modified by the Reserve Bank. The changes were substantial and not just 

nominal. It was held by the Calcutta High Court that if a scheme has been 

sanctioned under Section 153(2) of the Companies Act and that scheme has not 

been certified as it is, but has been modified by the Reserve Bank and that 

modified scheme is presented to the Court for confirmation, without being 

sanctioned as required under Section 153(2), the Court has no jurisdiction to 

grant sanction to such a scheme. No such thing has happened in cases before us. 

Hence, the case of “Bengal Bank Ltd.”(supra) is also not applicable. 

  

 

 

22. In view of the discussion supra, the contention of the appellant that  
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there is violation of the provisions of Section 391 of the Act inasmuch as SGL has modified 

the schemes with regard to CIL and that CIL is considered for valuation therefore there 

was modification to the proposed schemes before seeking approval of the shareholders 

of SGL as also before the Company Court and further that the schemes have been 

modified after filing the petitions before the Company Court in view of affidavit filed in 

Madras High Court, is without legal sanctity, and liable to be rejected. 

 

 

 

23.             Further, for the same reasons as above, the contention of the appellant that 

since the scheme had been valued by considering the valuation of CIL and its associated 

debt though CIL is not part of merger, due to which the scheme is modified and therefore 

the joint valuation is skewed and predetermined, has no force. Similarly, the submission 

that since Residual VAL's liabilities have been undertaken by SGL, the scheme stands 

modified and hence the joint valuation is skewed and predetermined, has also no merit. 

 

 

 

24.             The appellant submits that there is violation of the provisions of Section 391(2) 

of the Act inasmuch as SGL has suppressed the SFIO report which pertains to the 

investigation regarding SGL under Section 235 of the Act, from the Company Court as well 

as the shareholders. According to the appellant, SGL has misled them by making false 

statements in the Explanatory Statement thereby driving them to take an uninformed 
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decision. It is contended that despite being in possession of the SFIO report, SGL failed 

to even refer to the same in the Explanatory Statement but on the contrary made a 

statement that the investigation before the SFIO was pending. Thus, the appellant 

submitted that there is violation of the provisions of Section 393 of the Act. It is further 

the contention of the appellant that SFIO report, dated 29/4/2011, wherein a 

siphoning of more than ` 1,000 crores has been discovered, has not been considered 

by the valuers, and therefore the valuation is skewed, predetermined, 

disproportionate and belies even the methodologies used by the valuers and such 

ratios cannot be imposed upon the minority shareholders of SGL by sanctioning the 

schemes. It is also a contention of the appellant that the said SFIO Report exhibits the 

fact that the affairs of SGL have been managed by its management in a manner 

contrary to public policy and public interest since the said siphoning of amount of 

more than ` 1,000 crores is in respect of iron exports of iron ore which is a national 

wealth. 

 

 

 

25.    As far as the SFIO report dated 29/4/2011, is concerned,   the learned Senior 

Counsel appearing on behalf of SGL, submitted that the said report had not culminated 

into prosecution and had to go to the Central Government for approval. He submitted 

that the said report was only provisional and therefore not required to be disclosed. 

The learned Counsel further submitted that in spite of the same being provisional, SGL 

had    disclosed    to   the National Stock Exchange that there was investigation.   He 
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submitted that it was for National Stock Exchange to raise objection, if any, 

about the non-disclosure of the SFIO Report. He also stated that in the 

Explanatory Statement as also in the Company Petition filed before the 

Company Court, SGL had disclosed the pendency of the proceedings, before 

the SFIO, under Sections 235 to 251 of the Act. 

 

 

26.                           A perusal of the Explanatory Statement dated 19/5/2012 

reveals that there is reference to the pending investigation. It is further 

mentioned in this Statement that any voter could take inspection of the 

document referred to in this Statement, by visiting Company's office. 

According to the appellant there was no investigation pending since SFIO had 

already submitted its report dated 29/4/2012. But the said report, unless 

approved by the Ministry of Corporate Affairs, could not have attained finality. 

SGL had sent its representations against the allegations made in the said 

provisional report. The learned Company Judge has observed that it is quite 

well settled that even if the report is filed and if any action has to be taken, 

further investigations have to be done for the purpose of taking recourse to 

criminal proceedings and the report has to be filed in the Court. Therefore, 

merely because the word 'pending' has been used in the Explanatory 

Statement, it cannot be said that there is suppression of material fact and an 

attempt to mislead the equity shareholders. We do not find anything wrong in 

the above observations made by the Company Court. Be that as it may, the 

said     SFIO     report   could    not    have  come in the way of amalgamation, 
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since Company remains and the erring directors, officers, etc of SGL would be 

subject to the consequences that would arise from that report. During the course of 

arguments, the appellant had fairly conceded that the SFIO report is not relevant 

and does not come in the way of sanction of the schemes. Hence, there cannot be 

any need to file the SFIO report along with the Company Petitions for sanction of 

Schemes. The appellant had himself filed the report along with his reply to the 

Petition. According to the appellant, though the SFIO report was with him, 

however, the same was not with any other shareholder. As has been rightly 

contended by the learned Senior Counsel for SGL, the other equity shareholders 

had not raised any objection regarding non disclosure of SFIO report. 

 

 

 

27.                       The joint valuation report is dated 24/2/2012. The valuers, in the 

letters dated 9/1/2013 and 14/1/2013, have specifically mentioned that they had 

received the copy of SFIO report dated 29/4/2011 and representations made by 

SGL to the Secretary, Ministry of corporate Affairs in response to the SFIO report 

and that they have considered the information provided by SGL including the SFIO 

report while recommending the swap exchange ratio vide joint swap letter dated 

24/2/2012 and that this should be read along with the joint swap letter dated 

24/2/2012. These letters were produced by SGL before the learned Company Court. 

Besides the above, there are subsequent events. The SFIO has prepared another 

report     after    considering   the representations and submissions sent by SGL to 
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the Secretary, Ministry of Corporate Affairs, thereby explaining the stand of SGL 

on the allegations made in SFIO's report and denying those allegations. In the 

fresh report, it is stated that had these representations been there prior to the 

preparation of the first report, then the conclusions in that report would have 

been different with regard to under invoicing, over invoicing and other aspects 

and these conclusions would have been in favour of SGL. By letter dated 

10/5/2013, the Ministry of Corporate Affairs has stated that they have advised 

SFIO not to file prosecution against SGL, for alleged violations. 

 

 

 

28.  Therefore, there is no merit in the objection raised by the appellant, 

regarding the alleged suppression of the SFIO report dated 29/4/2011 from the 

shareholders or the Company Court or about the alleged non-consideration of 

the same by the joint valuers. Further, the contention of the appellant that the 

joint valuation is skewed since the valuers have not considered the alleged 

siphoning of more than ` 1,000/-crores disclosed in the SFIO report dated 

29/4/2012, has also no merit at all. There is also no substance in the allegation 

that there is violation of public policy and public interest, since alleged siphoning 

of huge amount was in respect of national wealth i.e. iron ore.  

 

 

 

29.  Next contention of the appellant is that in the only methodology that 

could     apply    for     arriving    at    the    valuation   of   Ekaterina   as per the  
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valuation report submitted by the joint valuers was the PRI methodology 

since neither the Company Ekaterina is a listed Company nor does it have 

any positive net asset value and also it does not have any positive cash flow 

for any other methodologies, used by valuers to arrive at the valuations, to 

apply to Ekaterina. According to the appellant, Ekaterina had valued the 

shares of VAL at the rate of ` 16.50/- per share as on 24/2/1012 whilst 

issuing its own shares in exchange for the acquisition of shares of 70.50% 

stake in VAL from other subsidiaries of Vedanta Resources Plc. It is further 

stated that this was the most recent investment made by any company in 

the shares of VAL. It is contended that despite making a categorical 

statement that the cost of any such investment made by the said 

amalgamating companies has been considered by the valuers as fair value, 

however, the valuers have on the same day valued the shares of VAL at ` 

27. 60/- per share thereby completely defying the application of their 

methodology in terms of PRI. It is therefore contended that the entire 

valuation report is untrustworthy and unreliable. It has been further 

contended that the valuers have arithmetically arrived at some absurd 

valuations and swap/exchange ratios. 

 

 

30.             With regard to the above difference between the value of VAL 

shares at ` 16.50 per share by Ekaterina and the value of VAL at ` 27.60/-per 

share arrived at by the Joint-valuers for the amalgamation, learned Counsel 

appearing    on     behalf    of    SGL    submitted   that   the comparison is 
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wholly incorrect since the prior transfer of VAL's share from the said subsidiaries of 

Vedanta Resources Plc, namely Twinstar Holdings Ltd. and Welter Trading Ltd. to 

Ekaterina was a transfer amongst the holding Company and wholly owned 

subsidiaries and no one else was concerned. It was not a market value but a 

notional value and therefore, not required to be at a fair value. It is contended that 

the joint-valuers had arrived at a valuation of VAL based on the inherent value of 

VAL's shares, in determining the share exchange ratio which was based on factors 

stated in the joint valuation report. swap value was ` 27.60/- and that was relevant. 

 

 

 

31.                         Learned Company Judge has observed that the above submissions 

of the objector (appellant) are nothing but conjectures and surmises and the own 

opinion of the objector in respect of the valuation and fairness report and his own 

analysis as to how the swap ratio which is arrived at by the valuers is incorrect. The 

Company Court has observed that there is no material on record to show that 

minority shareholders would suffer by this ratio whereas the promoters would 

stand to gain, since this ratio is applicable to all the equity shareholders without 

making any exception either in respect of promoter shareholders or any other 

category of equity shareholders. The valuers were not before the Company Court. 

There may not be any provision in the Act enabling the objector to propose an 

amendment to the scheme in the Court convened meeting, but he can very well 

produce    his    own    valuation    report    prepared    by    some    experts,      for 
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showing that the valuations considered for schemes were not correct. In 

the present cases in addition to Joint valuation report prepared by 

experts, there are fairness opinion reports prepared by by other experts 

stating that the share exchange ratio as arrived in the joint valuation 

report is fair. Therefore the appellant cannot be heard to say that the 

valuation is skewed since the methodology insofar as the valuation for 

VAL is concerned, has been incorrectly applied. 

 

 

 

 

32.                                  It is further submitted by the appellant that the 

balance sheets of VAL and SEL (which are the transferor companies in 

the present schemes of amalgamation) have not shown, either in the 

liability and/or the contingent liability heads, many of the claims of 

persons who are the creditors of the said companies (some of whom 

had also sought to intervene in the present proceedings). According to 

the appellant, the claims of such persons which amounted to more than 

` 2,000 crores do not reflect in the financial statements of any of the 

aforesaid amalgamating companies. Thus, the appellant says that the 

valuers as also the merchant bankers who have assessed the said 

valuation report whilst giving their opinion have not been able to assess 

such hidden claims against the amalgamating companies and have 

therefore been misled whilst arriving at their respective valuations of 

either of these companies. This, according to the appellant, renders the 

said valuations a nullity. Learned Counsel for SGL, in answer to the 

above, has alleged that there  has been   necessary   disclosure   of  the 
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contingent liabilities of the transferor companies in their audited financial 

statements and the joint valuers have appropriately considered these 

contingent liabilities. We have serious doubts whether contingent liabilities 

need to be taken into account. Even otherwise, in this regard, a perusal of 

the joint valuation report dated 24/2/2012 at its page no. 6, reveals that 

based on the information made available to the valuers, contingent liabilities 

as on the date of valuation have been considered. Thus, there is no force in 

the contention of the appellant that the joint valuers and the merchant 

bankers have been misled whilst arriving at the valuation. The valuation 

report cannot be held to be skewed on such ground. 

 

 

 

33.                  It is then contended by the appellant that the valuations arrived 

at by the valuers and affirmed by the merchant bankers only sub-serve the 

interests of the ultimate promoters of Vedanta Resources Plc. and enriches 

them at the cost of minority shareholders of SGL. According to the appellant, 

a perusal of the charts disclose that the relative holding of the minority 

shareholders in SGL would come down from 100% to 29.30% whereas the 

relative holding of the promoters of Vedanta Resources Plc. would increase 

from 55.1% to 58.3% and the relative holding of the minority shareholders of 

SGL in VAL and SEL(financially sick companies) go up from 0% to 29.30% 

whereas that of the promoters in VAL would come down from 87.60% to 

58.30%, if    the   present    schemes  of   amalgamation  are   sanctioned.  

Therefore,     according    to   the    appellant,   the   entire   scheme   is so 
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orchestrated that the ultimate promoters of Vedanta Resources Plc. gain at 

the cost of the minority shareholders of SGL and the liabilities of the 

transferor companies(especially that of VAL, SIIL and SEL) which at present 

are the sole responsibilities of either of the said companies and/or the 

ultimate parent company viz. Vedanta Resources Plc. is shifted and 

transferred to SGL much to the detriment of its minority shareholders. 

Indisputably, the valuers namely KPMG India Pvt. Ltd. and Grant Thornton 

India LLP have independently worked on the analysis of the swap/exchange 

ratio and then have arrived at a consensus swap ratio. Thereafter the 

merchant bankers namely Merrill Lynch, a subsidiary of Bank of America 

Corporation, have assessed the joint valuation report and opined that the 

Exchange Ratio provided for in the Merger is fair, from a financial point of 

view, to the Sterlite Shareholders and the merchant bankers namely 

Citigroup Global Markets India Pvt. Ltd. have assessed the said joint 

valuation report and opined that the Exchange Ratio is fair from a financial 

point of view to SGL. The capabilities and also bona fides of the valuers and 

the merchant bankers have not been challenged. As submitted by the 

learned Counsel for SGL, the swap/exchange ratio arrived at by the joint 

valuers is equally applicable to all classes of the shareholders, without 

making any exception either in respect of promoter shareholders or any 

other category of equity shareholders. The learned Company Judge has 

observed that there is no material on record to show that minority 

shareholders would suffer whereas the promoters would stand   to  gain  by 
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the ratio. There is no convincing reason for us to differ from the said view of 

the Company Court. 

 

 

34.   The appellant has further contended that the valuers have 

even arithmetically arrived at some absurd valuations and swap/exchange 

ratios for some transferor companies and that the said valuations even 

mathematically do not tally with the swap/exchange ratios arrived at by 

them for inter related transferor companies that contain identical nature of 

shares as that of companion transferor companies. The appellant, by way of 

an example, has taken the valuation of the shares of SIIL and MALCO. 

During the course of arguments, the appellant sought to explain by figures 

as to how the valuers have allegedly arrived at absurd valuations. According 

to him, there is a difference of approximately ` 2,619 crores in the valuation 

of the shares of Sterlite Industries Ltd., if the swap/exchange ratios arrived 

at by the valuers for the shares of SIIL and MALCO(which essentially is an 

investment company and holds 3.56% in the shares of Sterlite Industries 

Ltd.) with SGL are considered on their standalone basis. In this regard, the 

learned Senior Counsel appearing on behalf of SGL rightly submitted that 

the two values cannot be compared as the valuation of the joint valuers 

based on the market price as contained in balance sheet as on 31/03/2012 

is not relevant to a valuation done on 24/02/2012. It is the contention of 

SGL that the inherent value of SIIL as on the date of valuation was 

considered     and     has    been   set   out   in   the   joint   valuation report 
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and not the market price as of 31/03/2012. In the case of “Hindustan Lever 

Employees' Union“(supra), it has been observed that the jurisdiction of the 

Court in sanctioning a claim of merger is not to ascertain with mathematical 

accuracy if the determination satisfied the arithmetical test. It has been 

observed that the Company Court exercises a jurisdiction founded on fairness 

and is not required to interfere only because the figure arrived at by the 

valuer was not as better as it would have been if another method would have 

been adopted. What is imperative is that such determination should not have 

been contrary to law and that it was not unfair for the shareholders of the 

company which was being merged. It has been further held that the Court's 

obligation is to be satisfied that valuation was in accordance with law and it 

was carried out by an independent body. In the present cases, it is not the 

case of the appellant that the valuers were not independent. 

 

 

 

35.           The appellant submitted that a bare perusal of the contents of the 

Fairness Opinion Reports reveals that a draft scheme of amalgamation 

between the transferor companies along with CIL and SGL was already 

prepared and was in existence as on 22/2/2012 i.e. even before the 

swap/exchange ratio arrived at by the valuers was known to anybody. The 

appellant submitted that the valuers had filed their valuation report on 

24/2/2012. He pointed out that it is qualified in the Fairness Reports that the 

final    terms   of    the  scheme of merger ought not to materially vary from 
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those set forth in the draft or else the opinion Report would not stand good. It is 

further contended by the appellant that from the records it is clear that the 

ultimate promoters of SGL also knew the swap/exchange ratio that was yet to be 

arrived at by the valuers at least a day in advance i.e. on 23/2/2012 since while 

making the representation at the London Stock Exchange, Vedanta Resources Plc. 

whilst declaring the swap/exchange ratios to London Stock Exchange categorically 

stated that the information contained in the said representation was as on 

23/2/2012. Therefore, according to the appellant, the said ratios were pre-

decided / pre-determined. In this regard, Mr. Chagla, the learned Senior Counsel 

appearing on behalf of SGL submitted that the draft report which is mentioned in 

the Fairness Report of 25/2/2012 is the draft scheme of amalgamation and 

arrangement and there has been no pre-determination of the valuation report as 

alleged. What should be understood to have been stated by the merchant 

bankers in this Fairness Report is that the representatives of the Vedanta Group 

have advised them and they have further assumed that the final terms of the 

scheme of arrangement will not vary materially from those set forth in the draft 

scheme of amalgamation. It is seen, as rightly pointed out by learned Counsel 

appearing on behalf of SGL, that the report which is at pages 406-407 of set II 

mentions the date of 24/2/2012. This report was uploaded on 27/2/2012 after the 

Board had approved the scheme on 25/2/2012. Hence, there is nothing wrong in 

the    observation   of   the learned Company Court that merely because the date 
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“23/02/2012” has appeared in one of the documents, on the basis of that date 

it is not possible to arrive at the conclusion that prior to the approval given by 

the Board of Directors, swap ratio was already known on 23/02/2012. 

 

 

 

36.      Relying upon  the principles of valuation laid down in the cases of 

“Miheer Mafatlal”; “Hindustan Lever Employees' Union”; ”Smt Saroj G. 

Poddar”; and “Larsen and Toubro” (supra), the appellant contended that the 

valuations conducted and the swap ratios arrived at, apart from being unfair, 

unjust, predetermined and to the disadvantage of the shareholders of SGL, 

was a result of incorrect and suppressed financial data being supplied to the 

valuers thereby resulting into a fallacious exchange ratio being reached by 

them and further that the same included financial data of companies which do 

not form part of the present scheme/merger. According to the appellant in any 

event, the subsequent events that have transpired during the pendency of the 

present proceedings have made the swap/exchange ratios so arrived at by the 

valuers/merchant bankers meaningless and otiose. 

 

 

 

37.                 What is settled in view of the above judgments is that unless 

material is shown and produced on record to show that the valuation, as done, 

was unfair or contrary to the record or material, the Court has no reason to 

interfere with such experienced opinion in proceedings like these. 
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In the present case, instead of himself producing material in the form of 

valuation done by some other experts in the field of accountancy, before the 

Company Court, for understanding as to how the report of joint valuers was 

unreliable, the appellant wanted the Company Court to appoint fresh valuers at 

his cost in the event the Court was of the opinion that it could not go into the 

conclusion reached by the expert valuers. we accept the submission made by 

Mr. Chagla, learned Senior Counsel for SGL that swap value is for the valuers to 

evaluate and the same is not an exercise that the Court would embark upon. 

Valuation cannot be the job of Counsel for the parties or even of the Court as 

the same requires expertise. It is a complex technical problem which should be 

left to the consideration of experts in the field of accountancy. It was pointed 

out by learned Counsel for SGL that the petitioner is not a Chartered Accountant 

whereas the renowned Chartered Accountants have carried out the valuation 

and in addition to the said valuation there are fairness reports given by 

internationally acclaimed groups of Chartered Accountants in accordance with 

the SEBI regulations. No mala fides have been attributed against these valuers. 

The method of valuation is not challenged. Nothing had prevented the appellant 

to engage any expert valuer and to show the discrepancies. Mr. Chagla, learned 

Counsel, pointed out that even in the present appeals the appellant has not 

produced any report of the expert valuer and on the contrary the appellant is 

asking the Court to send the matter for fresh valuation. He further submitted 

that the said valuers are not here for cross-examination. 
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Almost all the same contentions on valuation and fairness opinion reports, 

canvassed before this Court, were raised before the Company Court which has 

held that the submissions are nothing but conjectures and surmises and the own 

opinion of the Objector (appellant) in respect of valuation and fairness report and 

his own analysis as to how the swap ratio which is arrived at by the valuers, is 

wrong. We do not find any error in the above finding. 

 

 

 

 

38.             A Company Court does not exercise an appellate jurisdiction. It 

exercises a jurisdiction founded on fairness. It is not required to interfere only 

because the figures arrived at by the valuer were not as better as it would have 

been if another method would have been adopted. What is imperative is that 

such determination should not have been contrary to law and that it would not 

unfair for the shareholders of the company which was being merged. The Court's 

obligation is to be satisfied that valuation was in accordance with law and it was 

carried out by an independent body. There is no dispute that the joint valuers 

were independent experts. Their bona fides have not been challenged. There is 

no merit in the submission of the appellant that the Company Court ought to 

have appointed a valuer from the panel of valuers to ascertain the correct 

valuations of the companies involved in the schemes of amalgamation. We do not 

see any reason to interfere with the valuation arrived at by the joint valuers. 
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39. According to the appellant, there was misrepresentation of the share holders of 

SGL inasmuch as at least one of the members namely Mr. Bimal S. Gandhi, who had 

allegedly cast a vote in favour of the scheme, had died a decade ago. The appellant 

submitted that the counting of such a vote squarely breaches the provisions of 

Section 391(2) of the Act. He expressed fear that many more such invalid votes might 

have been counted or that there may be many other discrepancies. In this regard, 

learned Senior Counsel for SGL submitted that the shareholding of said late Mr. Bimal 

was under transmission pursuant to the request of Ms. Ramila Gandhi, the mother of 

late Bimal, who on 9/5/2012 sought issuance of duplicate certificates. Ms. Ramila 

executed a proxy to vote at the Court convened meeting though that transfer had 

not taken effect. The shares of Bimal have thereafter been transmitted in favour of 

Ms. Ramila Gandhi. It was submitted that the mother of the late Bimal had wrongly 

voted and even if the said 12800 shares are deducted from the voting result, the 

Concurrent scheme stands approved by 92.31% in number and 79.07% in value 

present for the meeting and voting and in respect of Composite scheme stands 

approved by 91.70% in number and 79.12% in value present and voting. The above 

approval by requisite majority even after excluding invalid vote of Ms. Ramila, has 

not been denied. We are inclined to believe that it was by sheer inadvertent mistake 

that Ms. Ramila executed a proxy to vote. The fact remains that even if the said vote 

is    not     considered,    the    schemes   stand    approved   by  3/4th   majority  of  the 
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shareholders. Fear of the appellant that there might have been many such invalid 

votes has no legal basis and is nothing but an imagination. 

 

 

 

 

40.           Another contention of the appellant is that if the majority vote of the 

promoters of SGL, which comprises 55.13% of the total issued and subscribed capital of 

SGL, is excluded from the counting of the votes of persons who have allegedly voted in 

favour of the scheme, then both the schemes have miserably failed to garner the 

support of the minority shareholders of SGL and only 18% of the shareholders present 

and voting had cast their votes in favour of the schemes in terms of the value of their 

votes and 82% of the shareholders had cast their votes against the sanctioning of the 

schemes. Thus, according to the appellant, majority of the minority shareholders have 

voted against the schemes. According to the appellant, considering the above facts, the 

Petitions for amalgamation ought to have been dismissed. The appellant also submitted 

that most of the FIIs have voted against the schemes. In the case of “Re Hellenic and 

General Trust Ltd.”(supra), relied upon by the appellant, it has been held that when the 

vendors meet to discuss and vote whether or not to accept the offer, it is incongruous 

that the loudest voice in theory and the most significant vote in practice should come 

from the wholly owned subsidiary of the purchaser. The Apex Court in “Miheer 

Mafatlal”(supra), with reference to the above decision of the English Court, observed 

that the said decision is a pointer to the fact that what was required to be considered 
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while sanctioning the scheme was the bona fides of the majority acting as a class 

and not of one single person. The said decision of the English Court in the case of 

”Hellenic and General Trust Ltd.”(supra), has been followed in the case of 

“Bedrock”(supra). There can be no dispute that unless a separate and different 

type of scheme of compromise is offered to a sub-class of a class of creditors or 

shareholders otherwise equally circumscribed by the class, no separate meeting 

of such sub-class of the main class of members or creditors is required to be 

convened. In the present case, as submitted by learned Senior Counsel for SGL, no 

separate scheme was offered to the sub-class of shareholders which would 

require separate meeting. Both the schemes had offered the same compromise or 

arrangement to all the equity shareholders and hence one class meeting of equity 

shareholders was convened to consider the concurrent scheme and composite 

scheme. There was only one class of equity shareholders, whether promoter, or 

public or minority which class had been treated identically by the schemes. The 

same share exchange ratio was applicable to all its equity shareholders and there 

was no benefit to the promoters of SGL, at the cost of minority shareholders. The 

objection of the appellant to the manner in which the FIIs voted both in favour of 

and against the scheme, has no merit in view of Section 183 of the Act which 

provides that on a poll taken at a meeting of a Company, a member entitled to 

more than one vote, or his proxy, or other person entitled to vote for him as the 

case    may   be,   need    not,    if   he   votes,   use  all his votes or cast in the same 
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way all the votes he uses. The learned Company Judge, in paragraph 31 of the 

impugned Judgment, has dealt with this objection. In the circumstances above, the 

case of “Hellenic and General trust Ltd.”(supra), is not applicable here. 

 

 

 

41.   According to the appellant, as of today all manufacturing businesses 

of VAL relating to alumina and aluminium have come to a halt and this eventuality 

has occurred in the interregnum period i.e. from the time the present schemes of 

amalgamations had been announced/proposed and till the time the same are being 

heard in the various Courts of law. The appellant submitted that such a financially 

disastrous development which occurred during the interregnum period ought to 

have been looked into by the Company Court so that the minority shareholders of 

SGL are not emburdened with any unnecessary hardship despite the knowledge of 

the Company Court of such an eventuality. Relying upon the observations of the 

Division Bench of Gujarat High Court in paragraph 13.3 of the judgment in the case 

of “Satyesh James Parasad and Others”(supra), the appellant canvassed that the 

Company Court could not have turned blind eye at such subsequent development. 

With regard to the above subsequent development as alleged, SGL has made it 

clear that the said stoppage of the operation of the alumina refinery of VAL in 

Lanjigarh is a temporary suspension due to lower availability of bauxite. It   has 

been     further    stated    that   the    operation    of    the    aluminium    smelter    is 
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going on and in January 2013 to March 2013 the production was approximately 

1,33,000 MT as against corresponding quarter in the financial year 2011-2012 

which was approximately 1,15,000 MT. It is further pointed out by SGL that the 

fourth quarter production was 16% higher than corresponding quarter in the 

financial year 2011-2012. In view of the above, there is no substance in the fear of 

the appellants that the minority shareholders of SGL would be emburdened with 

unnecessary hardship. 

 

 

 

42.              The appellant submitted that there is violation of the provision of 

Section 393 of the Act as the Fairness Opinion Reports were not disclosed in the 

Explanatory Statement despite an undertaking given by SGL to the National Stock 

Exchange. In this regard, SGL has stated that the above objection is without any 

merit, in terms of the NOC dated 02/4/2012 of the National Stock Exchange of 

India Ltd. A disclosure is found to have been made in the Explanatory Statements 

dated 19/5/2012 with respect to the concurrent as well as composite scheme that 

the share exchange ratio was approved by the Board of Directors of SGL after 

considering the Valuation Report and Fairness Opinion Reports. It is further found 

stated in the said Explanatory Statements that the Valuation Report and the 

Fairness Reports are available for inspection. According to SGL, the same were 

also been placed on the website of SGL at “Sesagoa.com”. Hence, there is no force 

in the contention of the appellant that the Fairness Opinion Reports were not 

disclosed in the Explanatory Statements. 
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43.                The appellant submitted that there is a completely false and misleading 

statement made by SGL in the Explanatory Statement by saying that the financial 

position of SGL would not be prejudicially affected if Ekaterina was amalgamated 

into it. According to the appellant, the affidavit dated 6/10/2012 filed by SGL 

reveals that the net worth of VAL which is the only investment of Ekaterina as on 

31/3/2012 was in the negative by a sum of ` 1938 crores and thus the financial 

position of SGL would admittedly deteriorate if Ekaterina(whose only asset is 

70.50% stack of VAL) was amalgamated into it much to the converse of what had 

been stated by SGL in the Explanatory Statement issued to its shareholders. In this 

regard, it is specifically stated in the Fairness Opinion Report dated 25/2/2012 given 

by Citigroup Global Markets India Pvt. Ltd. that as more fully described in the 

scheme of amalgamation, Ekaterina, a company incorporated in Mauritius as an 

indirect 100% subsidiary of Vedanta Resources Plc and which will own 70.5% equity 

ownership in VAL will be merged with and into SGL and pursuant to the merger, 

0.04 fully paid up equity shares, par value ` one per share, of SGL will be issued to 

the shareholders of Ekaterina for every one fully paid up equity share par value US 

$ 0.1 per share of Ekaterina held by the shareholders of Ekaterina. Thus net worth 

of Ekaterina was positive due to its 70.5% equity holding of VAL as a whole 

(including residual VAL). Hence,  it  is    not   correct to say that a false and 

misleading statement     was     made    by    SGL    in    the   Explanatory     Statement    

made      to    the     shareholders.   Therefore    there    is    no       violation    of    the 
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provisions of Section 393 of the Act, on this ground. 

 

 

44.    According to the appellant, the present schemes have been 

mooted under the influence of the ultimate promoters of the said companies and 

only for two purposes. The first motive is to somehow hive away VAL from the 

books of Vedanta Resources Plc,. so that it is relieved from the guarantees and 

other undertakings given by it for the said company. The appellant submitted that 

the element of 'public interest' includes the 'shareholders interest'. He further 

submitted that Vedanta Resources Plc. has given its own corporate guarantees for 

the loans of approximately Rs. 34,500 crores amassed by VAL which in turn has also 

taken loans worth Rs. 2,900 crores (which are included in the total figure of ` 34,000 

crores), either directly and/or indirectly from Vedanta Resources Plc. It is the 

submission of the appellant that since the operations of VAL have come to a stand 

still and since VAL is now on the verge of an impending default both on its principle 

repayments as also on its interest payments, the present schemes have been 

mooted so as to hive away all the obligations that are likely to accrue owing to the 

default of VAL onto the shoulders of the minority shareholders of SGL thereby 

completely tramping upon the interests of the minority shareholders of SGL. The 

second motive, according to the appellant, is that the present schemes are being 

used as device by the amalgamating companies so that the losses accumulated in 

VAL  and  Sterlite  Energy Ltd. Over  the  last few years   (not just the previous year) 
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could be adjusted against the profits made by SGL and SIIL and thus the 

taxes paid by these profit making companies with the exchequer can be 

reclaimed as refunds on account of offset of losses incurred by the 

aforesaid two companies. The appellant pointed out that the appointed 

dates for each of the amalgamating companies are:- 1/04/2012 for 

Ekaterina; 1/04/2011 for SIIL; Effective date of Sanction for MALCO; 

1/01/2011 for Sterlite Energy Ltd.; and 1/04/2011 for VAL( Aluminium 

business). According to the appellant, as per the Income Tax Act and more 

particularly Section 72(A), the companies involved in an amalgamation 

proceedings can merge their accounts from the previous preceding year 

from which the amalgamation was effected i.e. the date of sanction. 

Reliance has been placed by the appellant on paragraphs 17, 45 and 46 of 

the judgment of the Apex Court in the case of “Mcdowell & company 

Ltd.”(supra) and paragraphs 68, 69 and 70 of the judgment of Apex Court in 

“Vodafone International Holding BV” (supra), for his contention that 

colourable devices cannot be a part of tax planning and it is wrong to 

encourage the belief that it is honourable to avoid payment of taxes by 

resorting to dubious methods. Relying upon “Wood Polymer Ltd.”(supra), 

the appellant contended that companies do not amalgamate for the fun of 

it and they must amalgamate or would like to amalgamate or may be 

amalgamated to achieve some purpose or object and such purpose must 

have some correlation to public interest. He read out relevant portions of 

page no. 622 of the above citation for understanding the meaning of the 
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expression “Public Interest” , as given by the Gujarat High Court in the 

judgment in “Wood Polymer Ltd.”(supra).The appellant submitted that it 

is a settled principle of law that what cannot be done directly is not 

permitted to be done indirectly. Therefore, according to the appellant, 

the schemes are both against public policy and against public interest. 

 

 

45.    There is no material produced by the appellant, on record, to 

show that either SGL or the companies which are parties to the 

composite scheme have defaulted in repayment of loans or advances 

received from the financial institutions. The joint valuers, who are 

experts, cannot arrive at the share exchange ratios without considering 

all relevant factors including the debts and liabilities, along with the 

assets. It should be kept in mind that the said swap ratios have been 

assessed and approved by expert merchant bankers and the same have 

been duly approved by the majority of the equity shareholders. The 

allegations of the appellant appear to be based on his surmises.  

 

 

 

46. Learned Senior Counsel appearing on behalf of SGL, on the 

other hand, relied upon Section 72A of the Income Tax Act, 1961 which 

provides for carrying forward and setting off of accumulated loss and 

unabsorbed depreciation allowance in amalgamation or demerger, etc.. 

He submitted that it is clear from paragraphs 147 to 149 of the judgment 

of the Apex Court in “Azadi Bachao Andolan”(supra); paragraph 45 of  
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“Mcdowell and company Ltd.”(supra); and paragraphs 68 to 70 of 

“Vodafone International Holdings BV” that it cannot be said that all tax 

planning is illegal/illegitimate/impermissible. Tax planning may be 

legitimate provided it is within the frame work of law. Every attempt at tax 

planning cannot be held to be illegitimate though the evasion of tax by use 

of colourable devices and by resorting to dubious methods and subterfuges 

is not permissible. The learned Company Judge has observed that even 

after a scheme is sanctioned, it is always open for the tax authorities to 

scrutinize returns and issue notices. The learned Judge, in paragraph 40 of 

the impugned judgment, has reproduced paragraphs 147 to 179 of the 

judgment of the Apex Court in “Azadi Bachao Andolan”(supra) and in 

paragraph 43 of the impugned judgment, paragraph 68 of the judgment in 

“Vodafone International Holdings BV”(supra). Learned Judge has observed 

that the judgment of the Gujarat High Court in the case of “Wood Polymers 

Ltd.”(supra) is no longer good law. The learned Company judge has held 

that it cannot, therefore, be said that the scheme is against the public 

policy. There is no ground shown to us by the appellant to differ from the 

findings given as above by the learned Company Judge. 

 

 

47.  According to the appellant, the present schemes are of 

unconscionable nature and the interest of the minority shareholders of SGL 

has been completely overlooked. He pointed out that as per Clause III(12) 

of the   memorandum    of    association   of SGL, it is entitled to enter into 

 

 

 

 

 

 

 

 

 



262 

 

 

 

 

 

 

 arrangement and/or amalgamation with any other person/concern so as to 

carry out or engage in any business which would directly/indirectly be 

beneficial to it. He submitted that the present schemes neither directly nor 

indirectly benefit the interests of SGL but on the contrary they 

tremendously deteriorate the financial condition of SGL and turn it into a 

negative figure apart from inflating its debt to unmanageable levels. The 

contention of the learned Counsel appearing on behalf of SGL, in this 

regard, is that the net worth of SGL would, in fact, increase from ` 12,910.8 

crores to ` 36,923.63 crores, post merger, thereby making the minority 

shareholders of SGL richer by three folds(100%) and hence the schemes 

could never be termed as unconscionable. Learned Company Judge has 

observed that the financial position of all the companies as per their 

audited accounts as of September, 2012 needs to be taken into 

consideration and from these figures, it can be said that after 

amalgamation, position of SGL would dramatically increase even after 

absorbing the so-called loss making companies. The Company Judge has 

observed that when entrepreneurs take commercial decisions, it is not 

open for the Court to judge their commercial wisdom. It is observed that 

when entrepreneurs take a commercial decision, their is always an element 

of risk and businessmen take such calculated risk after taking into 

consideration various facts and circumstances and pros and cons of all 

situations. The company Judge has further observed that it has been 

consistently held that the court is not expected to dissect and conduct a 
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postmortem of such decisions which are based on business experience and 

commercial wisdom. The Court has to examine the scheme on well settled 

parameters. The Court is expected to be an umpire and is not expected to 

enter into arena and examine the scheme under a microscope. Whenever 

decisions are taken there is bound to be some kind of variation in the 

situation in respect of the functioning of both companies. This should not 

deter the Court from granting sanction to the schemes. The above 

observations of the learned Company Judge are based on the well settled 

principles laid down by the Apex Court in various cases. The contention that 

the schemes are unconscionable has no merit. 

 

 

 

48.     The appellant lastly submitted that the proposed scheme of 

amalgamation is a ruse to stifle further action required to be taken by the 

Ministry of Corporate Affairs in terms of report dated 29/4/2011 compiled 

and filed by the SFIO. According to the appellant, once the present schemes 

are sanctioned by the Company Court, the Ministry of Corporate Affairs 

would refrain from initiating any action against the delinquent management 

of SGL as has been the case in respect of a prior amalgamation of Sesa 

Industries Ltd. with SGL wherein despite the damning findings against the 

managements of the said companies in the said SFIO report, the SFIO, in its 

supplementary report, had refrained from taking any action on the ground 

that both the said companies have been amalgamated and therefore the 

action that was required to be taken against the misdeeds of either of them 
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 has lost its relevance in the wake of amalgamation. Insofar as the above, 

contention is concerned, the said provisional SFIO report dated 29/4/2011 

had not culminated into prosecution and had to go to the Central 

Government for approval. SGL had made representations to the Secretary, 

Ministry of corporate Affairs in response to the said SFIO report. The SFIO 

then prepared another report after considering said the representations and 

submissions sent by SGL to the Secretary, Ministry of Corporate Affairs, 

thereby explaining the stand of SGL on the allegations made in SFIO's report 

and denying those allegations. In the fresh report, it is stated that had these 

representations been there prior to the preparation of the first report, then 

the conclusions in that report would have been different with regard to 

under invoicing, over invoicing and other aspects and these conclusions 

would have been in favour of SGL. By letter dated 10/5/2013, the Ministry of 

Corporate Affairs has stated that they have advised SFIO not to file 

prosecution against SGL, for alleged violations. There is therefore no force in 

the submission of the appellant that the schemes are a ruse to stifle the 

further action that was required to be taken by the Ministry of Corporate 

Affairs, in terms of the recommendations made in the SFIO report dated 

29/4/2011. 

 

 

49.   We make it clear that though we have not referred to each 

and every judgment relied upon by the parties, however, we have considered 

the principles laid down in each of them. 
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50.    Taking over all view of the matter, we are of the 

considered view that all the statutory requirements were complied with. The 

schemes do not violate any of the provisions of the Act and also do not violate 

any principles of natural justice and cannot be termed as against public policy 

and public interest. We do not find any infirmity in the impugned Judgment. The 

objections have been rightly rejected by the learned Company Judge and the 

schemes have been sanctioned by applying the settled principles laid down by 

the Supreme Court. Therefore, no interference is called for. The appeals deserve 

to be dismissed and hence are dismissed. Needless to mention that the 

applications for interim relief also get dismissed, accordingly. No order as to 

costs. 

 

 

 

A.P. LAVANDE, J. 

 

 

U.V. BAKRE,J. 
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COPY OF THE ORDER DATED 27TH AUGUST, 2013 OF SUPREME COURT OF INDIA 
 

S U P R E M E   C O U R T   O F   I N D I A 

RECORD OF PROCEEDINGS 

 

Petition(s) for Special Leave to Appeal (Civil) No(s).26086/2013 (From the judgment and order 

dated 12/08/2013 in COA No.5/2013 in COP No.11/2012 of The HIGH COURT OF BOMBAY AT 

PANAJI) 

SHAILESH H. BAJAJ                                                                                                     Petitioner(s) 

                                   VERSUS 

SESA GOA LTD & ANR                                                                                                 Respondent(s) 

 

(With appln(s) for exemption from filing c/c of the impugned Judgment and with prayer for 

interim relief)  

                       WITH 

SLP(C) NO. 26715 of 2013 

 

(With appln.(s) for exemption from filing c/c of the impugned judgment and permission to file 

synopsis and list of dates and with prayer for interim relief and office report) 

 

Date: 27/08/2013                                              These Petitions were called on for hearing today. 

 

CORAM :  HON'BLE MR. JUSTICE SURINDER SINGH NIJJAR 

    HON'BLE MR. JUSTICE FAKKIR MOHAMED IBRAHIM KALIFULLA 

 

For Petitioner(s) Mr. Shekhar Naphade, Sr. Adv. 

   Ms. Meenakshi Arora, Adv. 

   Mr. Mohit Kumar Shah, Adv. 

For Respondent(s) Mr. Shyam Divan, Sr. Adv. 

   Mr. Gopal Jain, Adv.  

   Ms. Ranjana Roy Gawai, Adv. 

   Ms. Vasudha Sen, Adv.  

   Mr. Abhishek Rao, Adv. 

   Ms. Tushita Ghosh, Adv. 

   Ms. Divya Roy, Adv.  

   Ms. Ankita Amrapali, Adv. 

 

UPON hearing counsel the Court made the following  

                                            O R D E R 

Heard  learned  counsel  for  the  parties  at length. 

The special leave petitions are dismissed. 

 

(VINOD LAKHINA)                                                                                        (INDU BALA KAPUR) 

COURT MASTER                                                                                                        COURT MASTER 
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COPY OF THE ORDER DATED 12TH MARCH, 2015 OF HIGH COURT OF JUDICATURE AT BOMBAY, PANAJI 
BENCH MADE UNDER SECTION 394 OF THE COMPANIES ACT, 1956, IN THE MATTER OF THE SCHEME OF 
AMALGAMATION OF GOA ENERGY LIMITED WITH SESA STERLITE LIMITED ANNEXED TO THE 
MEMORANDUM OF ASSOCIATION PURSUANT TO SECTION 391(4) OF THE COMPANIES ACT, 1956. 

 

 

IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY PETITION NO. 25 OF 2014. 

IN 

COMPANY APPLICATION (MAIN) NO. 33 OF 2014 

 

 

Goa Energy   Limited,   a   company 

incorporated  under  the  provisions  of 

Companies  Act,  1956  and  having  its 

registered office  at Sesa Ghor, 20 EDC 

Complex, Patto, Panjim, Goa 403 001                                           .....  Petitioner/ 

Transferor Company. 

 

Mr. Sudin Usgaonkar and Ms. Vinita V. Palyekar, Advocates for the Petitioner. 

Mr. M. Amonkar, Central Govt. Standing Counsel for the Regional Director. 

Mr. V. P. Katkar, Official Liquidator/Registrar of Companies. 

 

CORAM :-  F.M. REIS, J. 

Date : - 12th March, 2015. 

 

ORAL ORDER : 

 

A Report of the Official  Liquidator and  Affidavits filed by the 

Regional Director and the Registrar of Companies, are taken on record. 

 

2.             Upon   hearing Mr.  Sudin  Usgaonkar,  learned  Counsel 

appearing  for  the   petitioner   Company,   Mr. Mahesh    Amonkar,  learned 
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Central Govt. Standing Counsel appearing  for the Regional Director and upon 

perusal of the petition, the scheme and the documents filed by the 

petitioner/Transferor Company, it is ordered as follows : 

 

 

3.                         It appears that the sanctioning of the scheme will be for the 

benefit of the Petitioner/Transferor Company and its members and will also 

enable the Transferee Company to carry on its business activity efficiently and 

work profitably.  

 

 

4.                    The Petitioner/Transferor Company being a wholly owned subsidiary 

of the Transferee Company, this Court vide its order dated 30/07/2014 in 

Company Application (Main) No.33/2014 was pleased to dispense with the filing 

of a separate Company Application for dispensation of the meeting of its 

shareholders and creditors, Company Petition for approval of the Scheme and a 

separate process by the Transferee Company.  

 

 

5.                  The Regional Director has filed an affidavit dated 4th March, 2015 

stating therein that save and except as stated in paragraph 6 of the    said    

affidavit,    it  appears  that  the   scheme   is   not    prejudicial   to 
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the interest of shareholders and public. 

 

 

 

6.                      An observation has been made  in paragraph 6  of the 

Affidavit dated 4th March, 2015 of the Regional Director that the tax implication 

if any arising out of the scheme is subject to final decision of Income Tax 

Authorities and that the approval of the scheme by this Court may not deter the 

Income Tax Authorities to scrutinize the tax return filed by the Transferee 

company after giving effect to the Scheme. The Petitioner/Transferor Company 

is bound to comply with all applicable provisions of Income Tax Act, and all tax 

issues arising out of the said Scheme will be met and answered in accordance 

with law. The same is acceptable to the Petitioner/Transferor company.  

 

 

 

7.                As far as the observations made in paragraphs 3(b) of the Affidavit 

dated 4th March, 2015 of the Regional Director pertaining to the 

comments/views/remarks on tax aspects if any on the Scheme and the same to 

be communicated to the Directorate of Regional Director within 15 days from 

the date of service of notice are concerned, the Counsel appearing for the 

Petitioner/Transferor Company states that till date,  no specific or adverse 

comments have  been  received  from  the  
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concerned Income Tax Authorities with respect to the Scheme though upon 

service of notice on the concerned Income Tax Authorities through the 

Petitioner/Transferor Company on 03/09/2014 and 02/02/2015 and also upon 

issuance of the reminder letter by the Regional Director to the concerned 

Income Tax Authorities on 26/09/2014 and 05/02/2015 to offer their 

comments/views/remarks on the tax aspects of the Scheme. 

 

 

 

8.                  Moreover, the Petitioner/Transferor Company undertakes to comply 

with all statutory requirements, if any, as required under the Companies Act, 

1956 and the relevant provisions of the Companies Act, 2013 and the Rules 

made thereunder. The said undertaking is accepted. 

 

 

 

9.                In view of the above, the Court is satisfied that the scheme deserves 

to be sanctioned, subject to the above. 

 

 

 

10.                Subject to the above, the petition is made absolute in terms of the 

prayer clauses (a) and (b) of the present petition. 

  

 

 

 

 

 

 

 



271 

 

 

 

 

 

11.     Filing and issuance of drawn up decree is dispensed with.  

 

 

12.      Costs of Rs.25,000/- to be paid to the Regional Director and 

Rs.25,000/- to be paid to the Official Liquidator by the petitioner/Transferor 

Company within four weeks from the date of receipt of this order.  

 

 

Certified copy expedited.  

 

F.M. REIS, J. 
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IN TiiE ]{IG,H COURT OF JIJI]ICATURE AT I.{ADRJAS

{ORIGINAL JURiSDICTION}

trfeclnesdry, the 25oh day oE March, t015.
TiiE itoH ' BLE MR . .TUST ICE R . }{AHADE\r'AN

riot{F. PETN.NO. 296 cF' 20L4

rl'i ':l{E }4AtrER uF THE cul"{plt{rEs trcr, 19g6
AIiD

rN THII MATTAR OF' SECTIONS 391 TO 394 REAIJ WITH
sEcrl0lt$ t- n c Ts 10 3 0F Tt{E coMpAI{rE$ Acr , 195 6

AND
Ii{ TFig MATTER OF SCHEME CJE' AMAI,f;NMATION

OF
SIEI{LITS INFpJl. LIMIfED (sthe petitianerlArc&J_gau,ating

CcrruFany,, )
WTTH

$ESA STEIILITE trI{iTED t 
*tlte Arnrlgamated curapany,, )
AND

T]IEIR RESPECTIVE SHNREHOLDER.S

Sterlite I ir t ra Llmi Led, a company
incorporat,ea,rnd,er the Companies
Act, 1956, having it,s Registered
uf f ice at ,5I i'{LrT f nd,u,strial C<.rmpJ-ex,
l.fadurai Ey1:a s s R.c;rd, Tv purarn Fb,
Tuticorin, Tanii Nadu,
represented by N. Ega.kkiappan,
Attlhorised S.igr:at.ory petitj.oner/

Anralganra bing Coupany

The Conl:any F*t it ioner praying this Cour t :

a) Ti:al tl'ie ,3cheru# uf Amalganatian {ttre r$cherne') of
Sterlite ltrtira lin"ited (..petitioner Cr:mpany,, or ..the
Analganatind ija:nF,rily" or $srl," ) r^ritfr sesa sterlite tirn:ited.
( *the Rtnalgamatec cornpany" crr *gg1rr ) and thel r respective
shareholder.'r, be .?anctione-d by thi,g Hun'bie fiiEtr Cuurt with
ef fect f ron April 01, 4014, or such rrther_. d,ate as
deterrnined in terms uf the scFreme su as tt} b,s bind.ing r:rr
all the sharehclders s f the Petitioner Cohrparr! and the
Aru.rlgamated Cunpany .

Hrr* 0010,
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b) Tha'; t-he

withartL uini:ng LlF.

z

Fetitioner CoBpan! rffiy be dissolved

1.he CoffFarry peririon corning oh thj.s.i"y belore this

Court f r:r irearing in the presen6e of Ml .Aravind Datar '
Senior Corl'1":xei tor Mls - Ramar,enof , AcivocaLe f or the

FetitionBr h*rrein and of Mr.M.GopiiCrighnan, AcGlSc appeari-ng

tor MinisLrl* s ll CcrForaLe At trir=, ScrilE"hern Region,

Chennai, nflrJ M: . F . Atchutha Raruaila, Of f icial i.,iquidator ,

High CortrL, laciral, and tlpon reading the Ccmpany Petition,
and the af'fid"arrit cf B.K-Bansrl, R€signal Director,

SorrLhern Re{Lcn, f.tinixLry of Corporale AiiaLrs, Chennai,

and the ail\rertrsenrents of the conrprny Petiticn havi-ng been

made in o:1e ispue of Englistr Daily viz,, "Business

standard,,, iateci 3lg /2014 and alsc in on€ is$ue of TaruLl

Daily viz-, "Maiai Mala.ts" daLed 3/9/2014, and t-his cotltL hy

order daterJ l 3?n JuLy 2014 in c.h.l{os .162 and 153 of 2QL4,

dispensed wl i,ri i-i]e corrV€rling, holding and condrrcting of the

nreetinE ot Ll:e sharehol.ders tor tha Furposs al: considering

and i t thsluf h L f i L, approving rrii Lh sr wi Lhsul r.rsdi tica Lion,

the sr;herue *.r- anialgeruation af the &r,algaruating Conrpany with

the t'ran$ reree corilpany and wes also ci:served that the

transferee c,,lrllan:I oaed nat file separate conrFamy Petj-tion,

since if ho;C fCIflt share in Lhe pelilioner conlFarly and Lhe

int,erest o i L:re shareholder s c f both (iontF;rny and the

crediLor:l itt t-er*s t, naL going Lo iF a t tect'ed adversely a$

the net wcr:h, nf th€! transterer L:antFeny j-n the post

arnalgatna f.iar: i s tnole stll licienl Lo lneel Lhe enlire

liahitities antJ. t.he fuualgamated scnrpeny hag not f ited any

separate pet,j.Li.$n itnder SecLiorr 39I/394 of Lhe Companies

Ag1t, 1956 bef cres the Honouteble HiSh Court af Maharashtra '
Cohsiclerinq Lhe tact LhaL the lnalgarnaLing con1Fany is

hu 001-0 j
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wholly or,*nei suhs;idiar!' of the enelgartated cLll.nrrany, r-t is
imrnaLerial whethe r the trah-rteree rornFahy ha:, obtained Lhe
sanction f r'ln the l"{aharashtra High Court and the Regional
DirecLor, Mini*Lry of company Aftajrs har,- filed his report
dated 27r^ Februa.ry, 20t4 raising obj ections :n paragraph 6
and 7 slatiriq LhaL the obiects ot Lhe arnaigan.aled c€1nFa1'y
is not in rt:rifiljorlirtrl€ with the alrjects a f tire anralgamated.
cCImpany, H,:wever r 4 tter examining Lhe relrly tc the
obj ect ions f j-i-ecr hry the petitionrl r conpany, a Re j oind,er
-st.at.enrent. ha:i bereh rl.led by Lhc Regional Director oh
2 5 . 03 .201 5 and found. that the reply is satl sfactory and.
tttrther sla[.ed lhat [hey do not have any ob; ection Lc the
sdh€nre of anraJ..ga.rsation and the Df{iciai r,irpidator has
tiled his reborL along r.rith the reparl crt lhe charlered
Accountant . f I i- s gtated that the record.s uaini:ai-ned in the
otfice of tne FegisLrar of cclnpanies were al so caused Lo be
inspected h!' the said chartered, Adcountanl. ?lie report .f
Lhe charLerelc Accotthlant sLaLes that Lhe a t f air_s of Lhe
Amalganting coruFany have not i:een conductec in a nranner
pre j trdicia I io t he inLeresL of i ts members L)r Lo pgbric
interest anci they do t:ot donre across any act c,I: nrisf easand€
by Lhe Direcr-ars aLtracling Lhe provisisns ,:i sections 54 2

and 5 43 of bhe ccrupanie.s Act, lgs6 and. in the absence. r:f
any rnaLeriaisi thai the af fairs of the Anaigarne ting compeny
wef e being ccnductad in a tr'anrEr prej uciciar to the
intere-qt ct irs memhers or puhric inlere-rt, ahd in the
absence oi any coBmlent$ thah the affaj.rs of the
Amalgamaling compauy condttcted in a manner pr-ej*dicial to
its h.ehberg, the of f iciar t iquidaLor has f i re,l his reFart
betore this coilrl tcr orders and Lhis c{f,il.rL have pe*rsed
t'he schenre f i ieci in the couFanf peti L,ion . The $cheme
contains no r:hjecl-ionable teatrrre detriment.al either L. the

h n"s 0 01 07 1,3
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ernplcilees c,i the Autal.gattrated €ohFrny. The saj-d. sch.1oe is
noL violaLive a t ahy sLatrttory provisisn: . T.he scherne i-r
f air, j ust, ri-rufld and is not agairst any Lrubl ic policy or
pttlolic intcrest and no proceedjngs are pe:nding rrnder
sections ?3r tc.z.37 of the compalies Adt, 1its6. All t_he
sLaLiltof! pi. r:vl:, j-rrns are ccltnplieci uith ahd thi s Cogrg doth
hereby sanc t"ianed^ the gcherre of amaigrauat,ion annexed.
herewith wit'it elitect trom Il4/2014, and declare, the same to
be ieinciinE $r1 ;iL i the shareholders o f ther petiticn€r
cornFahy ana Lhe analgernaLed cohFahy, Lhi-s corlrl doth
further rirdfr as foilowg:

( t ) Thet, t,I:.e petitioner conseny herein, do f ile hrith
the Registra:: of conFahies, cherrnril E ceetiJlied, coFy qf
the ord,er wi i:l"riil 3C dayu f rom thig date.

(21 1p;; i, lrte p,xrf,i€s tu {he $cheu.e uf Amirlga:natiun or
any other Fei.ssn:ntere.sted shalf bB at liberty'to afrFly to
this Court f t:r d.r-recti<.rn.s that nay be nece,esa ry in regard.
for carrying out, this Scheme cf Amalganrat.ion annexe.d.
herawith.

( 3 ) Tha i: t.he petitioner conprny viz , , st,erriLe rntra
Linited, :sh* l.; e tand dissorved without winding up .

( 4 ) Tha t t he learned Additional Ce.nt ra.L Goverruuent
standing c[]iin$el" apperring on behart of t,he Regional
Director be .:nd hereby is entitled to a fee c,f Rs.5 ,}Oa/-
(Rttpees f iv* ihsit:rahd ehly) trcinr Lhe FetiLianeh cornFahy.

ANI\rF:XURqi

hu 00107
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STERLITE INFRA LIMITED

SESA STERLITB LIMITED

*-=9 '''

-Anlnfril.r I-v -

SCHEME OF AMALGAMATION

OF

WITH

(

AMALGAMATING COMPANY

AMALGAMATED COMPANY

AND THEIR RESPECTIVE SHAREHOLDERS

UNDER SECTIONS 391 TO 394 OF THE COMPANIES ACT, 1956
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(A)

t. Sesa Sterlite Limited ("the Amalgamated

resource company and primarily engaged

SSL produces oil & gas, zinc, lead' silver'

PREAMBLE

Company,,or..SSL,,)isoneofthelargestdiversifiednatural

inexploring,extractingandprocessingmineralsandoil&gas.

copper, iron ore, aluminium and commercial power'

"SIL") is wholly owned subsidiary of SSL' and

South Africa and lreland'

391 to 394 andother applicable provisions of

of Amalgamating Company into and with

also provides for various other matters

2. Sterlite lnfra Limited ("the Amalgamating Company" or

through its overseas subsidiaries owns mines in Namibia'

(B) PurPose of tlre ScheTe

ThisSchemeofAmalgamationispresentedunderSections

the Companies Act, 1956 ("the Act") for amalgamation

Amalgamated Company ('the Scheme")' The ' Scheme

consequentialorotherwiseintegrallyconnectedherewith.

(C) Rationale of the Scheme

The Scheme would achieve the following synergies for the group:

a. Simplification and rationalization of group structure;

b. Reduce managerial overlaps, which are necessarily involved in running multiple entities;

c. Reduce administrative cost;

d. Achieving operational and management efficiency'

(D) Parts of the Scheme

The Scheme is divided into the following ountt- 
-c.^z+t^-^ nnrr ? ucture of the concerned

(a)PARTlofthisschemesetsforththeDefinitionsandcurrentcapitalstrl

companies; 
:r-^ r^* '^o^ifin nrnv Amalgamation of the

(b) 
'PART 2 of this scheme provides for specific provision governlng

AmalgamatingCompanyintoandwiththeAmalgamatedCompany;

(c)PART3ofthisschemesetsforthotherTermsandConditions.
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PART 1

DEFINITIONS AND CAPITAL STRUCTURE
DEFINITIONS

In this scheme' unless repugnant with the subject, context or meaning thereof the following words
and expressions shall have the meaning as set out herein below:

l ' l ' l ' "Act" or "The Act" means the companies Act, 1956, the rules and regulations made thereunder andwill include any statutory modification or re-enactment thereof for the time being in force and also
mean and refer to corresponding sections of the companies Act, 20l3the rules and regulations made
thereunder' as and when such corresponding sections are notified by the central Government:

" l'l'2' "Appointed Date" shall means April 1,2014, beingthe date with effect from which SIL shall stand
amalgamated into and with SSL in terms of this Scheme, upon sanction of the Scheme by the cour.ts
and this Scheme coming into effect;

l ' l '3' "Board of Directors" means the Board of Directors or any commiftee thereof, of the Amargamated
company or the Amalgamating company or both as the context may require.

r'l'4' "court" or "High court" means the High court of Judicature at Bombay at Goa and High court ofJudicature at Madras and shall include the National company Law Tribunal, if and when applicable;

1'l'5' "Effective Date" means the later of the dates on which the certified copies of the order of High courtor such other competent authority as may be applicable, sanctioning the scheme is filed with theRegistrar of companies at chennai by the Amalgamating company and with the Registrar ofcompanies at Goa by the Amargamated company, as the case may be: 
r\v'r

l'1'6' 66sJL" or "the Amalgamating company" means sterlite Infra Limited, a company incprporatedunder the companies Act, 1956, and having its registered office at slpcor Industrial complex,Madurai Bypass Road, T v puram p o, Tuticorin, Tamir Nadu:

1'1'7 ' "ssl" or "the Amalgamated company" means sesa sterlite Limited, a company incorporatedunder the companies Act, I 956, andhaving its registered office at Sesa Ghor z0 EDccomplex patto,
Panjim, Goa, 400710:

l'l'8' "scheme" or "the scheme" or "this scheme" shall mean this Scheme of Amarsamation ir ::s :::s:::form as submitted to the High court, rvith such modif'jcation(s) and amendnen:s. :: 3:... :.-::.. ., -.-Clause 3.2 of the Scheme:

r.1.
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Terms and expressions which are used in this Scheme but not defined herein shall, unless repugnant or
contrary to the context or meaning thereof, have the same meaning ascribed to them under the Act, the

Securities Contract Regulation Act, 1956, the Depositories Act, I 996 and other applicable laws, rules,

regulations, bye-laws, as the case may be, including any statutory modification or re-enactment

thereof from time to time.

I.2. CAPITAL STRUCTURE

1.2.1. The capital structure of Amalgamating Company as of March 3l,2Ol4 is as under:

Particulars Rupees

Authorised Canital

10,00,000 equity shares of Rs 10 each 1,00,00,000

50,000 equity shares of Rs 10 each 5,00,000

TheentiresharecapitaloftheAmalgamat,ingCompanyisheldb@mpanyandits
nominees.

Post March 31, 2014, Amalgamating Company has issued 25,00,000 optionally convertible

debentures of Rs. 1,000/- each (inclusive of premium) to Amalgamated Company.

1.2.2. The capital structure of Amalgamated Company as of March 31,2014 is as under:

Particulars Rupees

Authorised Capital

51,260,000,000 Equity Shares of Re. 1 each 51,260,000,000

Issued. Subscribed & Paid up Caoital*

2,964,674,487 Equity Shares of Re. I each 2,964,674,497

*Excludes 330,384 equity shares pending allotment kept in abeyance.

There has been no change in the share capital of Amalgamated Company since March 31,2014.

1.3. DATE OF TAKING EFFECT AND OPBRATIVE DATE

The Scheme set out herein in its present form, with or without any modification(s), as may be

approved or imposed or directed by the High Court or made as per Clause 3.2 of the Scheme, shall

become effective from the Appointed Date but shall be operative from the Effective Date.
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PART 2

AMALGAMATION OF THE AMALGAMATING COMPANY INTO AND WITH THE

AMALGAMATED COMPANY

2.1. AMALGAMATION AND VBSTING OF UNDERTAKING

2.l.L With effect from the opening of the business as on the Appointed Date, the entire business and whole

of the undertakings of the Amalgamating Company including all its properties and assets (whether

movable or immovable, tangible or intangible) of whatsoever nature such as investments, licenses,

permits, quotas, approvals, lease, tenancy rights, permissions, incentives if any, and all other rights,

title, interest, contracts, consents, approvals or powers of every kind, nature and description

whatsoever shall under the provisions of Sections 391 to 394 of the Act and pursuant to the orders of

the High Court or any other appropriate authority sanctioning this Scheme and without further act,

instrument or deed, stand amalgamated and/or deemed to be amalgamated with and be vested in the

Amalgamated Company as a going concern, so as to become the properties and assets of the

Amalgamated ComPanY.

2.1.2. The liabilities shall also, without any further act, instrument or deed, stand amalgamated with and be

vested in and assumed by and/or deemed to be amalgamated with and be vested in and assumed by

the Amalgamated Company pursuant to the provisions of Sections 391 to 394 of the Act, so as to

become the liabilities of the Amalgamated Company and further that it shall not be necessary to

obtain the consent of any third party or other person who is a party to any contract or arrangement by

virtue of which such liabilities have arisen, in order to give effect to the provisions of this Clause.

2.2. CONSIDERATION

Z.Z.l. Upon this Scheme coming into effect and upon the vesting of the undertakings of Amalgamating

Company (inclusive of all assets and liabilities thereof as defined), into and with Amalgamated

Company in accordance this Scheme, Amalgamated Company shall not pay any consideration to

Amalgamating Company or to its shareholders, as Amalgamating Company is a wholly owned

subsidiary of Amalgamated Company and Amalgamated Company (either itself and through its

nominee) is the only shareholder of Amalgamating Company, and accordingly, no shares shall be

issued and allotted by Amalgamated Company either to itself or to any of its nominee shareholders

holding shares in Amalgamating Company'

2.2.2. Upon this Scheme coming into effect, the entire share capital of Amalgamating Company rvill stand

automaticallv cancelled.
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2.2.3. Upon this Scheme coming into effect, the share certificates, if any, and/or the shares / depository

receipts in electronic form representing the shares held by Amalgamated Company shall be deemed to

be cancelled without any further act or deed for cancellation thereof by Amalgamated Company.

2.3. ACCOUNTING TREATMENT IN THE BOOKS OF THE AMALGAMATED COMPANY

On the Scheme becoming effective and with effect from the Appointed Date, the Amalgamated

Company shall account for the amalgamation in its books of accounts as under:

2.3.1. All assets, liabilities & reserves (as appearing in the books of accounts of Amalgamating Company at

the close of business on the day preceding the Appointed Date) of Amalgamating Company shall be

recorded in the books of Amalgamated Company at their respective book values.

2.3.2. Amalgamated Company shall follow the method of accounting as prescribed for the "Pooling of

Interest method" under Accounting Standard 14 as notified under Section 2l I (3C) Companies

(Accounting Standards) Rules, 2006, as amended (coresponding to section 133 of the Companies

Act,2013, which is effective in place of the erstwhile section 211 (3C) which stands repealed).

2.3.3. The investment in the equity shares, if any, of Amalgamating Company, appearing in the books of

account of Amalgamated Company will stand cancelled as provided in clause2.2.2 of this Scheme.

2.3.4. Any inter-company payables, receivables (including loans, advances or debenture etc.) and

investments between Amalgamating Company and Amalgamated Company (whether held by

themselves or through their nominees) shall be cancelled and Amalgamated Company shall

accordingly not record any of such payables, receivables and investments in its books.

2.3.5. The difference, if any, between the value of total assets and total liabilities as recorded by

Amalgamated Company, pursuant to Clause 2.3.1 above, after giving adjustment as mentioned in sub-

clause 2.3.2, 2.3.3 and Claus e 2.3.4 above, shall be recorded as and credited to capital reserve account

or debited to the general reserve account, as the case may be, available in the financial statement of

Amalgamated Company.

2.3.6. In case of any differences in accounting policy between Amalgamating Company and Amalgamated

Company, the accounting policies followed by Amalgamated Company will prevail and the impact of

same till the Appointed Date will be quantified and the same shall be appropriately adjusted and

reported in accordance with applicable accounting rules and principles, so as to ensure that the

financial statement of Amalgamated Company reflect the financial position on the basis of consistent

accounting policy.
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2.3.7. The balances of the profit and Loss Accounts of Amalgamating Company (as appearing in the books

of accounts of Amalgamating Company at the close of business on the day preceding the Appointed

Date) shall be aggregated and added to or set-off (as the case may be) with the corresponding balance

appearing in the financial statements of Amalgamated Company'

2.3.g. Amalgamated Company shall record in its books of account, all transactions of Amalgamating

Company in respect of assets, liabilities, income and expenses, from the Appointed Date to tlie date of

this Scheme coming into effect.

2.4. MODIFICATIONS IN THE MEMORANDUM OF ASSOCIATION OF THE

AMALGAMATED COMPANY

2.4.1. AGGREGATION OF AUTHORISED CAPITAL

2.4.L l. Upon the Scheme becoming effective and with effect from the appointed date, the authorised share

capital of Amalgamating Company shall stand consolidated and vested in and be merged with the

authorized share capital of Amalgamated Company and shall stand reclassified as consisting of only

equity shares of Re. I each, without any liability for payment of any additional fees (including fees

and charges to the relevant Registrar of Companies) or stamp duty, as such fees and duties in respect

of such authorized share capital of Amalgamating Company have already been paid by Amalgamating

Company, the benefit of which stands vested in Amalgamated Company pursuant to the Scheme

becomins effective in terms thereof.

2.4.1.2. The Memorandum of Association of Amalgamated Company (relating to the authorized share capital)

shall, without any further act, instrument or deed, be and stand altered, modified and amended and no

future resolutions under section 16,94 & any other applicable provisions of the Act would be required

to be separately passed. The stamp duties and fees paid on the authorised capital of Amalgamating

Company shall be utilized and applied to the increased authorised share capital of Amalgantated

Company and shall be deemed to have been so paid by Amalgamated Company for increase in the

authorised share capital on such combined authorised share capital and accordingly no payment of

any extra stamp duty and/or fee shall be payable by Amalgamated Company. for increase in the

authorised share capital to that extent.

2.4.l.3.Upon the Scheme coming into effect and with effect from the Appointed Dates (and consequent to

consolidation and vesting of the existing authorized share capital of Amalgamating Company into and

with the authorized share capital of Amalgamated Company, in accordance with Clause 2.4.1.1.

hereinabove), the authorized share capital of Amalgamated Company of Rs. 51,267,000,000 (divided

into 5 1,267,00[000 equity shares of Re. I each) shall stand enhanced as under:
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Authorised Capital Rs.

51,267 ,000,000 Equity Shares of Re. I each 51,267,000,000

Total 51,267,000,000

2.4.1.4. Clause V of the Memorandum of Association of Amalgamated Company shall stand substituted by

, virtue of the Scheme to read as follows:

"The Authorised Share Capital of the Company ls Rs. 51,267,000,000 (Rupees Five Thousand One

Hundred TwenQ Six crore and Seventy Lacs only) divided into 51,267,000.000 number of (Rupees

Five Thousand One Hundred Twenty Six crore and Seventy Lacs) equity shares of Re. I/- each.

2.4.1.5' It is clarified that the approval of the High Court to the Scheme shall be deemed to be the consent /

approval to the alteration of the Memorandum of Association of the Amalgamated Company as may

be required under the Act.

2.5. BUSINESS AND PROPERTY IN TRUST FOR THB AMALGAMATED COMPANY
2.5.1. With effect from the Appointed Date and up to and including the Effective Date,

iul Amalgamating Company shall carry on and deemed to have carried on its business and

activities and shall stand possessed of their entire business and undertakings, in trust for

Amalgamated Company and shall account for the same to Amalgamated Company.

(b) All profits or income arising or accruing in favour of Amalgamating Company and all taxes

paid thereon (including but not limited to advance tax, tax deducted at source, minimum

alternate tax credit, dividend distribution tax, securities transaction tax, taxes withheld/paid in

a foreign country, etc) or losses arising or incurred by Amalgamating Company shall, for all

purposes, be treated as and deemed to be the profits or income, taxes or losses, as the case

may be, of Amalgamated Company.

(c) Amalgamating Company shall carry on their business and activities with reasonable diligence

and business prudence and in the same manner as it had been doing hitherto, and shall not

alter or diversiff their respective businesses nor venture into any new businesses, nor alienate,

charge, mortgage, encumber or otherwise deal with the assets or any part thereof except in the

ordinary course of business, without the prior consent of Amalgamated Company or pursuant

to any pre-existing obligation undertaken prior to the date of acceptance of the Scheme by the

respective Boards of Directors of Amalgamating Company and Amalgamated Company.

2.5.2- Amalgamated Company shall be entitled, pending the sanction of the Scheme, to apply to the

Central/State Government(s) and all other agencies, departments and authorities concerned as are

necessary under any law for such consents, approvals and sanctions which Amalgamated Company

may require to carry on the business of Amalgamating Company.
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2.6. PENDING SUITS, ETC.

2.6.1. If any suit, appeal or other proceeding of whatever nature by or against the Amalgamated Company is

pending, the same shall not abate or be discontinued or be in any way prejudicially affected by reason

of the amalgamation by anything contained in this Scheme, but the said suit, appeal or other legal

proceedings may be continued, prosecuted and enforced by or against the Amalgamated Company in

the same manner and to the same extent as it would or might have been continued, prosecuted and

enforced by or against the S as if this Scheme had not been made.

2.6.2. After the Appointed Date, if any proceedings are taken against Amalgamating Company in respect of

the matters referred to in sub-clause2.6.1 above, Amalgamating Company shall defend the same at

the cost of the Amalgamated Company and Amalgamated Company shall reimburse and indemnifr

Amalgamating Company against all liabilities and obligations incurred by Amalgamating Company in

respect thereof. 
t

2.7. CONTRACTS, DEEDS AND OTHER INSTRUMENTS

2.7.1. Subject to the other provisions contained in this Scheme, all contracts, deeds, bonds, agreements and

other instruments of whatever nature to which, Amalgamating Company is a party subsisting or

having effect immediately before the Scheme coming into effect shall be in full force and effect

against or in favour of Amalgamated Company, and may be enforced by or against Amalgamated

Company as fully and effectually as if, instead of Amalgamating Company, Amalgamated Company

had been aparty thereto.

2.8. SAVING OF CONCLUDED TRANSACTIONS

2.8.1. The transfer of properties and liabilities under Clause 2.1 above and the continuance of proceedings

by or against Amalgamated Company under Clause 2.6 above shall not affect any transaction or

proceedings already concluded by Amalgamating Company on or after the Appointed Date till the

Effective Date, to the end and intent that Amalgamated Company accepts and adopts all acts, deeds

and things done and executed by Amalgamating Company in respect thereto as done and executed on

behalf of itself.

2.9. STAFF, WORKMEN & EMPLOYEES

2.g.L On the Scheme becoming operative, all staff, workmen and employees of Amalgamating Company in

service on the Effective Date shall be deemed to have become staff, workmen and employees of the

Amalgamated Company without any break in their service and on the basis of continuity of service,

and the terms and conditions of their employment with Amalgamated Company shall not be less

favourable than those applicable to them with reference to Amalgamating Company on the Effective

Date.
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2.9.2. It is expressly provided that, on the Scheme becoming effective, the Provident Fund, Gratuity Fund,

Superannuation Fund or any other Special Fund or Trusts created or existing for the benefit of the

staff, workmen and employees of Amalgamating Company shall become the trusts/ funds of

Amalgamated Company for all purposes whatsoever in relation to the administration or operation of

such Fund or Funds or in relation to the obligation to make contributions to the said Fund or Funds in

accordance with the provisions thereof as per the terms provided in the respective Trust Deeds, if any,

to the end and intent that all rights, duties, powers and obligations of Amalgamating Company in

relation to such Fund or Funds shall become those of Amalgamated Company. It is clarified that the

services of the staff, workmen and employees of Amalgamating Company will be treated as having

been continuous for the purpose of the said Fund or Funds.

2.10. WINDING UP

). f O. f . On the Scheme becoming effective, the Amalgamating Company shall stand dissolved, without any

further act or deed, without being wound up.

PART 3

OTHER TBRMS AND CONDITIONS

3.1. APPLICATION TO HIGH COURT

3.I . I . Amalgamating Company shall make and file all applications and petitions under Sections 391 to 394

and other applicable provisions of the Act to and with the High Court for sanction of this Scheme and

for dissolution of Amalgamating Company without winding-up under the provisions of law.

3.2. MODIFICATION OR AMENDMENTS TO THE SCHEME

3.2.1. Amalgamating Company and Amalgamated Company by their respective Board of Directors may

assent to any modifications/amendments to the Scheme or to any conditions or limitations that the

iourt and/or any other authority may deem fit to direct or impose or which may otherwise be

considered necessary, desirable or appropriate by them (i.e. the Board of Directors) subject to, where

applicable, the approval of the Hon'ble High Court or any other authorities under applicable law.

Amalgamating Company and Amalgamated Company by their respective Board of Directors be and

are hereby authorized to take all such steps as may be necessary, desirable or proper to resolve any

doubts, difficulties or questions whether by reason of any directive or orders of any other authorities

or otherwise howsoever arising out of or under or by virtue of the Scheme and/or any matter

concerned or connected therewith.
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3.3. CONDITIONALITY OF THE SCHEME

This effectiveness of the Scheme is and shall be conditional upon and subject to:

3.3.1. The Scheme being approved by the requisite majorities in number and value of such classes of

persons including the members and / or creditors of the Amalgamating company as may be directed

by the High Court of Madras or any other competent authority, as may be applicable.

3.3.2. The Scheme being sanctioned by the High Court or any other authority under Sections 391 to 394 of

the Act.

3.3.3. Certified copies of the Order of the High Court sanctioning the Scheme being filed with the Registrar

of Companies, Chennai by the Amalgamating Company and with the Registrar of Companies at Goa

by the Amalgamated ComPanY.

3.4. EFFECT OF NON.RECEIPT OF APPROVALS

3.4.1. In the event of any of the said sanctions and approvals referred to in the preceding clause not being

obtained and/ or the Scheme not being sanctioned by the High Court or such other competent

authority and I or the Order not being passed as aforesaid before September 30, 2014 or within such

further period or periods as may be agreed upon between the Amalgamating Company and the

Amalgamated Company by their Boards of Directors (and which the Boards of Directors of the

companies are hereby empowered and authorised to agree to and extend the Scheme from time to time

without any limitation), this Scheme shall stand revoked, cancelled and be of no effect, save and

except in respect of any act or deed done prior thereto as is contemplated hereunder or as to any rights

and/ or liabilities which might have arisen or accrued pursuant thereto and which shall be governed

and be preserved or worked out as is specifically provided in the Scheme or as may otherwise arise in

law. Each party shall bear and pay its respective costs, charges and expenses for and or in connection

with the Scheme.

3.5. COSTS, CHARGES & EXPENSES

3.5.1. All costs, charges, taxes including duties, levies and all other expenses, if any (save as expressly

otherwise agreed) arising out of, or incurred in carrying out and implementing the terms and

conditions or provisions of this Scheme and matters incidental thereto, shall be borne and paid by the

Amalgamated ComPanY.

3.6. REPEALS AI\D SAVINGS

3.6.1 . Any matter filed with Registrar of Companies, Regional Director, Income Tax authority or the Central

Govemment underthe Companies Act, 1956, before the notification of the corresponding provisions

under the Companies Act, 2013 and not fully addressed at that time shall be concluded by the
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Registrar of Companies, Regional Director Income Tax authority or the Central Government, as the

case may be, in terms of the Companies Act, 1956. Any direction or order given by the Hon'ble High

Court underthe provisions of the Companies Act, 1956 and any act done by the Company based on

such directions or order shall be deemed to be in accordance with and consistent with the provisions

of the Companies Act, ZOl3. Accordingly, the provisions of the Companies Act,2013, shall not apply

to acts done by the Company as per direction or order of the Hon'ble High Courl sanctioning the

Scheme.
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WITNESS, The Hon'ble Thirtl SAI{JAY KISHAN KAUL, The

Chief Just ice of lrtadras Hiqh Court, afcresaid Ltris the 25BL

day of March, ztj"5.
sd/_

EEPUTy REGIST zuNr ((J . 5 ) .

/ tcr.p.TIF rED T0 $E A TRUE CaPY I / I

DATED Ti{rs T}ia ,'f..^ I}AY oF NRrv\ -A' 2015-
p )---

c()uRr otrir."*.
Fronr 2S.h $epreruberr" 2OCg tjre ReEistry. is issuing certified
.cupies uf ttra Urd€rl/Judgnents,/Becrre in this fc:rmat '

rh,,;* 001-071:
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Kan/L /4/2(tt3

coMP. FETN.N().2g6 ()r 2ol-4

oRt)ER OATED:ZS. CJ. Z0lg

THE }ITN 'ELE MR , JUs TICE
R. MAH.RDEVAI,I

FOR APPROVAL ON: rJ 1 /Aq /?AL5

APPRoVED oN : 0 i /0 4/2ALS

coFY rF: -
i . The Regiqlna j_ I}i rector,

Southern Regicn,
sth Floor, ltini stry of
Co rf)orate Af f ai r s ,
No.? 6, HaCdows Road,
Chennai- 6.

2 . The Regi,girar u f
Cot{pahies, Ii Flocr,
No .Z 6, Haddat^ls Road,
ch*nai-6.

3, The Officiai liquidator,
ili$t Courto MaCras.

h L$ 0 010 716
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COMPANY LIMITED BY SHARES 

(Incorporated under the Companies Act, 1956) 

ARTICLES OF ASSOCIATION OF VEDANTA LIMITED1 

 

The following regulations comprised in these Articles of Association were adopted pursuant to members’ resolution passed 

by Postal Ballot on 30
th

 March, 2015 in substitution for, and to the entire exclusion of, the earlier regulations comprised in 

the extant Articles of Association of the Company. 

 

 TABLE 'F' EXCLUDED   

1. (1) No regulations contained in Table F, in the First Schedule to the Companies Act, 

2013, or in   the Schedule to any previous Companies Act, shall apply to this 

company, except in so far as the same are repeated, contained or expressly made 

applicable in these Articles or by the said Act. 

 (2)The regulations for the management of the Company and for the observance of 

the Members thereof and their representatives, shall, subject to the exercise of 

any statutory powers of the Company with reference to the repeal or alteration of, 

or deletion of or addition to, its regulations by Resolution, as prescribed or 

permitted by the Companies Act, 2013, be such as are contained in these Articles. 

 Table 'F' not to apply but 
Company to be governed 
by these Articles 
 

2.  (1)In the interpretation of these Articles, unless repugnant to the subject or 

context:- 

 Interpretation clause 

 (a) "The Company" or " this Company" means VEDANTA LIMITED.  "The Company" or 'this 
Company" 

 (b) “The Act" means " the Companies Act, 2013", or any statutory modification or 

re-enactment thereof for the time being in force and the term shall be deemed to 

refer to the applicable section thereof which is relatable to the relevant Article in 

which the said term appears in these Articles and any previous company law, so far 

as maybe applicable. 

 "The Act" 
 

 (c)“Articles” means these articles of association of the Company or as altered from 

time to time. 

 “Articles” 

 (d)"Board" or "Board of Directors" means a meeting of the Directors duly called 

and constituted or, as the case may be, the Directors assembled at a Board, or the 

requisite number of Directors entitled to pass a resolution by circulation in 

accordance with the Articles, or the Directors of the Company collectively. 

 "Board" or "Board of 
Directors" 

 (e)“Rules” means the applicable rules for the time being in force as prescribed 

under relevant sections of the Act. 

 “Rules” 

 (f)“The Seal” means the Common Seal of the Company.  “The seal” 

 (g)"FINSIDER" means FINSIDER S.p.A., a company incorporated in Italy and shall 

include its successors and assigns and any body corporate with which it may merge 

 "FINSIDER" 

                                                           
1
 Name changed from Sesa Sterlite Limited to Vedanta Limited pursuant to fresh certificate of incorporation from Registrar of 

Companies, Goa on 21
st

 April, 2015. 
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or amalgamate. 

 (2)Words importing the singular number shall include the plural number and words 

importing the masculine gender shall, where the context admits, include the 

feminine and neuter gender. 

 “Number” and “Gender”  

 (3)The marginal notes and catch lines used in these Articles shall not affect the 

construction thereof 

 "Marginal Notes and Catch 
Lines" 

(4) Unless the context otherwise requires, words or expressions contained in these 

Articles shall bear the same meaning as in the Act or the Rules, as the case may 

be.  

3 
2
********   Company to be Private 

Company 
 

 Share Capital and Variation of Rights    

4. Subject to the provisions of the Act and these Articles, the shares in the capital of 

the Company shall be under the control of the Board who may issue, allot or 

otherwise dispose of the same or any of them to such persons, in such proportion 

and on such terms and conditions and either at a premium or at par and at such 

time as they may from time to time think fit. 

 

 Shares under 
control of Board 
 

5. Subject to the provisions of the Act and these Articles, the Board may issue and 

allot shares in the capital of the Company on payment or part payment for any 

property or assets of any kind whatsoever sold or transferred, goods or machinery 

supplied or for services rendered to the Company in the conduct of its business and 

any shares which may be so allotted may be issued as fully paid-up or partly paid-

up otherwise than for cash, and if so issued, shall be deemed to be fully paid-up or 

partly paid-up shares, as the case may be. 

 Directors may allot 
shares otherwise 
than for cash  

6. The Company may issue the following kinds of shares in accordance with these 

Articles, the Act, the Rules and other applicable laws: 

(a) Equity share capital: 

(i) with voting rights; and / or 

(ii) with differential rights as to dividend, voting or otherwise in accordance with 

the Rules; and 

(b) Preference share capital 

 Kinds of Share 
Capital 

7. 1) Every person whose name is entered as a member in the register of members 

shall be entitled to receive within two months after allotment or within one month 

from the date of receipt by the Company of the application for the registration of 

transfer or transmission or within such other period as the conditions of issue shall 

provide - 

(a) one certificate for all his shares without payment of any charges; or 

(b) several certificates, each for one or more of his shares, upon payment of such 

 Issue of certificate  

                                                           
2
 Deleted by a Resolution passed at the Extraordinary General Meeting held on 25

th
 March, 1981. 
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charges as may be fixed by the Board for each certificate after the first. 

 2) Every certificate shall be under the seal and shall specify the shares to which it 

relates and the amount paid-up thereon. 

 Certificate to bear 
seal 

 (3) In respect of any share or shares held jointly by several persons, the Company 

shall not be bound to issue more than one certificate, and delivery of a certificate 

for a share to one of several joint holders shall be sufficient delivery to all such 

holders. 

 One certificate for 
shares held jointly 

8 A person subscribing to shares offered by the Company shall have the option either 

to receive certificates for such shares or hold the shares in a dematerialised state 

with a depository. Where a person opts to hold any share with the depository, the 

Company shall intimate such depository the details of allotment of the share to 

enable the depository to enter in its records the name of such person as the 

beneficial owner of that share. 

 Option to receive 
share certificate or 
hold shares with 
depository 

9 If any share certificate be worn out, defaced, mutilated or torn or if there be no 

further space on the back for endorsement of transfer, then upon production and 

surrender thereof to the Company, a new certificate may be issued in lieu thereof, 

and if any certificate is lost or destroyed then upon proof thereof to the 

satisfaction of the Company and on execution of such indemnity as the Board 

deems adequate, a new certificate in lieu thereof shall be given. Every certificate 

under this Article shall be issued on payment of fees for each certificate as may be 

fixed by the Board. 

 Issue of new 
certificate in place 
of one defaced, lost 
or destroyed  

10 The provisions of the foregoing Articles relating to issue of certificates shall mutatis 

mutandis apply to issue of certificates for any other securities including debentures 

(except where the Act otherwise requires) of the Company. 

 Provisions as to 
issue of certificates 
to apply mutatis 
mutandis to 
debentures, etc.  

11 (1) The Company may exercise the powers of paying commissions conferred by the 

Act, to any person in connection with the subscription to its securities, provided 

that the rate per cent or the amount of the commission paid or agreed to be paid 

shall be disclosed in the manner required by the Act and the Rules.  

 Power to pay 
commission in 
connection with 
securities issued  
 
 

 (2) The rate or amount of the commission shall not exceed the rate or amount 

prescribed in the Rules. 

 Rate of 
commission in 
accordance with 
Rules 

 (3) The commission may be satisfied by the payment of cash or the allotment of 

fully or partly paid shares or partly in the one way and partly in the other. 

 Mode of payment 
of commission 

12 (1) If at any time the share capital is divided into different classes of shares, the 

rights attached to any class (unless otherwise provided by the terms of issue of the 

shares of that class) may, subject to the provisions of the Act, and whether or not 

the Company is being wound up, be varied with the consent in writing, of such 

number of the holders of the issued shares of that class, or with the sanction of a 

resolution passed at a separate meeting of the holders of the shares of that class, 

as prescribed by the Act. 

 Variation of 
members’ rights 

 (2) To every such separate meeting, the provisions of these Articles relating to  Provisions as to 
general meetings 
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general meetings shall mutatis mutandis apply. to apply mutatis 
mutandis to each 
meeting 

13 The rights conferred upon the holders of the shares of any class issued with 

preferred or other rights shall not, unless otherwise expressly provided by the 

terms of issue of the shares of that class, be deemed to be varied by the creation or 

issue of further shares ranking pari passu therewith. 

 Issue of further 
shares not to affect 
rights of existing 
members 

14 Subject to the provisions of the Act, the Board shall have the power to issue or re-

issue preference shares of one or more classes which are liable to be redeemed, or 

converted to equity shares, on such terms and conditions and in such manner as 

determined by the Board in accordance with the Act. 

 Power to issue 
redeemable 
preference shares 

15 (1) The Board or the Company, as the case may be, may, in accordance with the Act 

and the Rules, issue further shares to - 

(a) persons who, at the date of offer, are holders of equity shares of the Company; 

such offer shall be deemed to include a right exercisable by the person concerned 

to renounce the shares offered to him or any of them in favour of any other 

person; or 

(b) employees under any scheme of employees’ stock option; or 

(c) any persons, whether or not those persons include the persons referred to in 

clause (a) or clause (b) above. 

 Further issue of 
share capital 

 (2) A further issue of shares may be made in any manner whatsoever as the Board 

may determine including by way of preferential offer or private placement, subject 

to and in accordance with the Act and the Rules. 

 Mode of further 
issue of shares 

 Lien   

16 (1) The Company shall have a first and paramount lien - 

(a) on every share (not being a fully paid share), for all monies (whether presently 

payable or not) called, or payable at a fixed time, in respect of that share; and 

(b) on all shares (not being fully paid shares) standing registered in the name of a 

member, for all monies presently payable by him or his estate to the Company:  

Provided that the Board may at any time declare any share to be wholly or in part 

exempt from the provisions of this 

clause. 

 Company’s 
Lien on shares 
 

 (2) The Company’s lien, if any, on a share shall extend to all dividends or interest, 

as the case may be, payable and bonuses declared from time to time in respect of 

such shares for any money owing to the Company.  

 Lien to extend to 
dividends, etc. 

 (3) Unless otherwise agreed by the Board, the registration of a transfer of shares 

shall operate as a waiver of the Company’s lien. 

 Waiver of lien in 
case of registration 

17 The Company may sell, in such manner as the Board thinks fit, any shares on which 

the Company has a lien:  

Provided that no sale shall be made— 

(a) unless a sum in respect of which the lien exists is presently payable; or 

 As to enforcing lien by sale. 
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(b) until the expiration of fourteen days after a notice in writing stating and 

demanding payment of such part of the amount in respect of which the lien exists 

as is presently payable, has been given to the registered holder for the time being 

of the share or to the person entitled thereto by reason of his death or insolvency 

or otherwise. 

18 (1) To give effect to any such sale, the Board may authorise some person to 

transfer the shares sold to the purchaser thereof. 

 Validity of sale 

 (2) The purchaser shall be registered as the holder of the shares comprised in any 

such transfer. 

 Purchaser to be 
registered holder 

 (3) The receipt of the Company for the consideration (if any) given for the share on 

the sale thereof shall (subject, if necessary, to execution of an instrument of 

transfer or a transfer by relevant system, as the case may be) constitute a good 

title to the share and the purchaser shall be registered as the holder of the share. 

 Validity of 
Company’s receipt 

 (4) The purchaser shall not be bound to see to the application of the purchase 

money, nor shall his title to the shares be affected by any irregularity or invalidity 

in the proceedings with reference to the sale. 

 Purchaser not 
affected 

19 (1) The proceeds of the sale shall be received by the Company and applied in 

payment of such part of the amount in respect of which the lien exists as is 

presently payable. 

 Application of 
proceeds of sale 

 (2) The residue, if any, shall, subject to a like lien for sums not presently payable as 

existed upon the shares before the sale, be paid to the person entitled to the 

shares at the date of the sale. 

 Payment of 
residual money 

20 In exercising its lien, the Company shall be entitled to treat the registered holder of 

any share as the absolute owner thereof and accordingly shall not (except as 

ordered by a court of competent jurisdiction or unless required by any statute) be 

bound to recognise any equitable or other claim to, or interest in, such share on 

the part of any other person, whether a creditor of the registered holder or 

otherwise. The Company’s lien shall prevail notwithstanding that it has received 

notice of any such claim. 

 Outsider’s lien 
not to affect 
Company’s lien 

21 The provisions of these Articles relating to lien shall mutatis mutandis apply to any 

other securities including debentures of the Company. 

 Provisions as 
to lien to apply 
mutatis mutandis 
to debentures, etc. 

 Calls on Shares   

22 1) The Board may, from time to time, make calls upon the members in respect of 

any monies unpaid on their shares (whether on account of the nominal value of 

the shares or by way of premium) and not by the conditions of allotment thereof 

made payable at fixed times. 

 Board may make 
calls  

 (2) Each member shall, subject to receiving at least fourteen days’ notice specifying 

the time or times and place of payment, pay to the Company, at the time or times 

and place so specified, the amount called on his shares. 

 Notice of calls 
 

 (3) The Board may, from time to time, at its discretion, extend the time fixed for  Board may extend 
time for payment 
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the payment of any call in respect of one or more members as the Board may 

deem appropriate in any circumstances. 

 (4) A call may be revoked or postponed at the discretion of the Board.  Revocation or 
postponement of 
call 

23 A call shall be deemed to have been made at the time when the resolution of the 

Board authorising the call was passed and may be required to be paid by 

instalments.  

 Call to take effect 
from date of 
resolution  

24 The joint holders of a share shall be jointly and severally liable to pay all calls in 

respect thereof.  

 Liability of joint holder s of 
shares. 
 

25 (1) If a sum called in respect of a share is not paid before or on the day appointed 

for payment thereof (the “due date”), the person from whom the sum is due shall 

pay interest thereon from the due date to the time of actual payment at such rate 

as may be fixed by the Board 

 When interest on 
call or instalment 
payable 

 (2) The Board shall be at liberty to waive payment of any such Interest wholly or in 

part. 

 Board may waive 
interest 

26 (1) Any sum which by the terms of issue of a share becomes payable on allotment 

or at any fixed date, whether on account of the nominal value of the share or by 

way of premium, shall, for the purposes of these Articles, be deemed to be a call 

duly made and payable on the date on which by the terms of issue such sum 

becomes payable.  

 Sums deemed to be calls. 
 

 (2) In case of non-payment of such sum, all the relevant provisions of these Articles 

as to payment of interest and  expenses, forfeiture or otherwise shall apply as if 

such sum had become payable by virtue of a call duly made and notified. 

 Effect of nonpayment 
of sums 

27 The Board - 

(a) may, if it thinks fit, receive from any member willing to advance the same, all or 

any part of the monies uncalled and unpaid upon any shares held by him; and  

(b) upon all or any of the monies so advanced, may (until the same would, but for 

such advance, become presently payable) pay interest at such rate as may be fixed 

by the Board. Nothing contained in this clause shall confer on the member (a) any 

right to participate in profits or dividends or (b) any voting rights in respect of the 

moneys so paid by him until the same would, but for such payment, become 

presently payable by him. 

 Payment in 
anticipation of 
calls may carry 
interest  

28 If by the conditions of allotment of any shares, the whole or part of the amount of 

issue price thereof shall be payable by instalments, then every such instalment 

shall, when due, be paid to the Company by the person who, for the time being 

and from time to time, is or shall be the registered holder of the share or the legal 

representative of a deceased registered holder. 

 Instalments on 
shares to be duly 
paid 

29 All calls shall be made on a uniform basis on all shares falling under the same class. 

Explanation: Shares of the same nominal value on which different amounts have 

been paid-up shall not be deemed to fall under the same class. 

 Calls on shares of 
same class to be 
on uniform basis 
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30 Neither a judgment nor a decree in favour of the Company for calls or other 

moneys due in respect of any shares nor any part payment or satisfaction thereof 

nor the receipt by the Company of a portion of any money which shall from time to 

time be due from any member in respect of any shares either by way of principal or 

interest nor any indulgence granted by the Company in respect of payment of any 

such money shall preclude the forfeiture of such shares as herein provided. 

 Partial payment 
not to preclude 
forfeiture 

31 The provisions of these Articles relating to calls shall mutatis mutandis apply to any 

other securities including debentures of the Company. 

 Provisions as to 
calls to apply 
mutatis mutandis 
to debentures, etc. 

 Transfer of Shares   

32 (1) The instrument of transfer of any share in the Company shall be duly executed 

by or on behalf of both the transferor and transferee. 

 Instrument of 
transfer to be 
executed by 
transferor and 
transferee 

 (2) The transferor shall be deemed to remain a holder of the share until the name 

of the transferee is entered in the register of members in respect thereof. 

  

33 The Board may, subject to the right of appeal conferred by the Act decline to 

register - 

(a) the transfer of a share, not being a fully paid share, to a person of whom they 

do not approve; or 

(b) any transfer of shares on which the Company has a lien. 

 Board may refuse 
to register transfer 

34 In case of shares held in physical form, the Board may decline to recognise any 

instrument of transfer unless - 

(a) the instrument of transfer is duly executed and is in the form as prescribed in 

the Rules made under the Act; 

(b) the instrument of transfer is accompanied by the certificate of the shares to 

which it relates, and such other evidence as the Board may reasonably require to 

show the right of the transferor to make the transfer; and (c) the instrument of 

transfer is in respect of only one class of shares. 

 Board may decline 
to recognise 
instrument of 
transfer 

35 On giving of previous notice of at least seven days or such lesser period in 

accordance with the Act and Rules made thereunder, the registration of transfers 

may be suspended at such times and for such periods as the Board may from time 

to time determine: 

Provided that such registration shall not be suspended for more than thirty days at 

any one time or for more than fortyfive days in the aggregate in any year. 

 Transfer of shares 
when suspended 

36 The provisions of these Articles relating to transfer of shares shall mutatis mutandis 

apply to any other securities including debentures of the Company. 

 Provisions as to 
transfer of shares 
to apply mutatis 
mutandis to 
debentures, etc. 

 Transmission of Shares   

37 (1) On the death of a member, the survivor or survivors where the member was a 

joint holder, and his nominee or nominees or legal representatives where he was a 

sole holder, shall be the only persons recognised by the Company as having any 

 Title to shares on 
death of a member 
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title to his interest in the shares. 

 2) Nothing in clause (1) shall release the estate of a deceased joint holder from any 

liability in respect of any share which had been jointly held by him with other 

persons 

 Estate of deceased 
member liable 

38 (1) Any person becoming entitled to a share in consequence of the death or 

insolvency of a member may, upon such evidence being produced as may from 

time to time properly be required by the Board and subject as hereinafter 

provided, elect, either - 

(a) to be registered himself as holder of the share; or 

(b) to make such transfer of the share as the deceased or insolvent member could 

have made. 

 Transmission 
Clause 

 (2) The Board shall, in either case, have the same right to decline or suspend 

registration as it would have had, if the deceased or insolvent member had 

transferred the share before his death or insolvency. 

 Board’s right 
unaffected 

 (3) The Company shall be fully indemnified by such person from all liability, if any, 

by actions taken by the Board to give effect to such registration or transfer. 

 Indemnity to the 
Company 

39 (1) If the person so becoming entitled shall elect to be registered as holder of the 

share himself, he shall deliver or send to the Company a notice in writing signed by 

him stating that he so elects. 

 Right to election of 
holder of share 

 (2) If the person aforesaid shall elect to transfer the share, he shall testify his 

election by executing a transfer of the share. 

 Manner of 
testifying election 

 (3) All the limitations, restrictions and provisions of these regulations relating to 

the right to transfer and the registration of transfers of shares shall be applicable to 

any such notice or transfer as aforesaid as if the death or insolvency of the member 

had not occurred and the notice or transfer were a transfer signed by that 

member. 

 Limitations 
applicable to 
notice 

40 A person becoming entitled to a share by reason of the death or insolvency of the 

holder shall be entitled to the same dividends and other advantages to which he 

would be entitled if he were the registered holder of the share, except that he shall 

not, before being registered as a member in respect of the share, be entitled in 

respect of it to exercise any right conferred by membership in relation to meetings 

of the Company: 

Provided that the Board may, at any time, give notice requiring any such person to 

elect either to be registered himself or to transfer the share, and if the notice is not 

complied with within ninety days, the Board may thereafter withhold payment of 

all dividends, bonuses or other monies payable in respect of the share, until the 

requirements of the notice have been complied with. 

 Claimant to be 
entitled to same 
advantage 

41 The provisions of these Articles relating to transmission by operation of law shall 

mutatis mutandis apply to any other securities including debentures of the 

Company. 

 Provisions as to 
transmission to 
apply mutatis 
mutandis to 
debentures, etc. 
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 Forfeiture of Shares    

42  If a member fails to pay any call, or instalment of a call or any money due in 

respect of any share, on the day appointed for payment thereof, the Board may, at 

any time thereafter during such time as any part of the call or instalment remains 

unpaid or a judgement or decree in respect thereof remains unsatisfied in whole or 

in part, serve a notice on him requiring payment of so much of the call or 

instalment or other money as is unpaid, together with any interest which may have 

accrued and all expenses that may have been incurred by the Company by reason 

of non-payment. 

  If call or 
instalment not 
paid notice must 
be given 

 

43 The notice aforesaid shall: 

(a) name a further day (not being earlier than the expiry of fourteen days from the 

date of service of the notice) on or before which the payment required by the 

notice is to be made; and 

(b) state that, in the event of non-payment on or before the day so named, the 

shares in respect of which the call was made shall be liable to be forfeited. 

 Form of 
Notice 
 

44 If the requirements of any such notice as aforesaid are not complied with, any 

share in respect of which the notice has been given may, at any time thereafter, 

before the payment required by the notice has been made, be forfeited by a 

resolution of the Board to that effect. 

 In default 
of payment shares to be 
forfeited 
 

45 Neither the receipt by the Company for a portion of any money which may from 

time to time be due from any member in respect of his shares, nor any indulgence 

that may be granted by the Company in respect of payment of any such money, 

shall preclude the Company from thereafter proceeding to enforce a forfeiture in 

respect of such shares as herein provided. Such forfeiture shall include all 

dividends declared or any other moneys payable in respect of the forfeited shares 

and not actually paid before the forfeiture. 

 Receipt of part 
amount or grant of 
indulgence not to 
affect forfeiture 

46 When any share shall have been so forfeited, notice of the forfeiture shall be given 

to the defaulting member and an entry of the forfeiture with the date thereof, shall 

forthwith be made in the register of members but no forfeiture shall be invalidated 

by any omission or neglect or any failure to give such notice or make such entry as 

aforesaid. 

 Entry of forfeiture 
in register of 
members 

47  The forfeiture of a share shall involve extinction at the time of forfeiture, of all 

interest in and all claims and demands against the Company, in respect of the share 

and all other rights incidental to the share. 

 Effect of forfeiture 
 

48 (1) A forfeited share shall be deemed to be the property of the Company and may 

be sold or re-allotted or otherwise disposed of either to the person who was 

before such forfeiture the holder thereof or entitled thereto or to any other person 

on such terms and in such manner as the Board thinks fit. 

 Forfeited shares 
may be sold, etc. 

 (2) At any time before a sale, re-allotment or disposal as aforesaid, the Board may 

cancel the forfeiture on such terms as it thinks fit. 

 Cancellation of 
forfeiture 
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49 (1) A person whose shares have been forfeited shall cease to be a member in 

respect of the forfeited shares, but shall, notwithstanding the forfeiture, remain 

liable to pay, and shall pay, to the Company all monies which, at the date of 

forfeiture, were presently payable by him to the Company in respect of the shares. 

 Members still 
liable to pay 
money owing 
at the time of 
forfeiture 

 (2) All such monies payable shall be paid together with interest thereon at such 

rate as the Board may determine, from the time of forfeiture until payment or 

realisation. The Board may, if it thinks fit, but without being under any obligation to 

do so, enforce the payment of the whole or any portion of the monies due, without 

any allowance for the value of the shares at the time of forfeiture or waive 

payment in whole or in part. 

 Member still liable 
to pay money 
owing at time of 
forfeiture and 
interest 

 (3) The liability of such person shall cease if and when the Company shall have 

received payment in full of all such monies in respect of the shares. 

 Cesser of liability 

50 (1) A duly verified declaration in writing that the declarant is a director, the 

manager or the secretary of the Company, and that a share in the Company has 

been duly forfeited on a date stated in the declaration, shall be conclusive evidence 

of the facts therein stated as against all persons claiming to be entitled to the 

share; 

 Certificate of 
forfeiture 

 (2) The Company may receive the consideration, if any, given for the share on any 

sale, re-allotment or disposal thereof and may execute a transfer of the share in 

favour of the person to whom the share is sold or disposed of; 

 Title of purchaser 
and transferee of 
forfeited shares 

 (3) The transferee shall thereupon be registered as the holder of the share; and  Transferee to 
be registered as 
holder 

 (4) The transferee shall not be bound to see to the application of the purchase 

money, if any, nor shall his title to the share be affected by any irregularity or 

invalidity in the proceedings in reference to the forfeiture, sale, re-allotment or 

disposal of the share. 

 Transferee not 
affected 

51 Upon any sale after forfeiture or for enforcing a lien in exercise of the powers 

hereinabove given, the Board may, if necessary, appoint some person to execute 

an instrument for transfer of the shares sold and cause the purchaser’s name to be 

entered in the register of members in respect of the shares sold and after his name 

has been entered in the register of members in respect of such shares the validity 

of the sale shall not be impeached by any person. 

 Validity of sales 

52 Upon any sale, re-allotment or other disposal under the provisions of the preceding 

Articles, the certificate(s), if any, originally issued in respect of the relative shares 

shall (unless the same shall on demand by the Company has been previously 

surrendered to it by the defaulting member) stand cancelled and become null and 

void and be of no effect, and the Board shall be entitled to issue a duplicate 

certificate(s) in respect of the said shares to the person(s) entitled thereto. 

 Cancellation of 
share certificate in 
respect of forfeited 
shares 

53 The Board may, subject to the provisions of the Act, accept a surrender of any 

share from or by any member desirous of surrendering them on such terms as they 

 Surrender of share 
certificates 
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think fit. 

54 The provisions of these Articles as to forfeiture shall apply in the case of non-

payment of any sum which, by the terms of issue of a share, becomes payable at a 

fixed time, whether on account of the nominal value of the share or by way of 

premium, as if the same had been payable by virtue of a call duly made and 

notified. 

 Sums deemed to 
be calls 

55 The provisions of these Articles relating to forfeiture of shares shall mutatis 

mutandis apply to any other securities including debentures of the Company. 

 Provisions as to 
forfeiture of shares 
to apply mutatis 
mutandis to 
debentures, etc. 

 Alteration of Capital   

56 Subject to the provisions of the Act, the Company may, by ordinary resolution - 

(a) increase the share capital by such sum, to be divided into shares of such 

amount as it thinks expedient; 

(b) consolidate and divide all or any of its share capital into shares of larger amount 

than its existing shares: 

Provided that any consolidation and division which results in changes in the voting 

percentage of members shall require applicable approvals under the Act; 

(c) convert all or any of its fully paid-up shares into stock, and reconvert that stock 

into fully paid-up shares of any denomination; 

(d) sub-divide its existing shares or any of them into shares of smaller amount than 

is fixed by the memorandum; 

(e) cancel any shares which, at the date of the passing of the resolution, have not 

been taken or agreed to be taken by any person. 

 Power to alter 
share capital 

57 Where shares are converted into stock: 

(a) the holders of stock may transfer the same or any part thereof in the same 

manner as, and subject to the same Articles under which, the shares from which 

the stock arose might before the conversion have been transferred, or as near 

thereto as circumstances admit: 

Provided that the Board may, from time to time, fix the minimum amount of stock 

transferable, so, however, that such minimum shall not exceed the nominal 

amount of the shares from which the stock arose; 

 Shares may be 
converted into 
stock 

 (b) the holders of stock shall, according to the amount of stock held by them, have 

the same rights, privileges and advantages as regards dividends, voting at meetings 

of the Company, and other matters, as if they held the shares from which the stock 

arose; but no such privilege or advantage (except participation in the dividends and 

profits of the Company and in the assets on winding up) shall be conferred by an 

amount of stock which would not, if existing in shares, have conferred that 

privilege or advantage; 

 Right of 
stockholders 

 (c) such of these Articles of the Company as are applicable to paid-up shares shall 

apply to stock and the words “share” and “shareholder”/“member” shall include 
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“stock” and “stock-holder” respectively. 

58 The Company may, by resolution as prescribed by the Act, reduce in any manner 

and in accordance with the provisions of the Act and the Rules, — 

(a) its share capital; and/or 

(b) any capital redemption reserve account; and/or 

(c) any securities premium account; and/or 

(d) any other reserve in the nature of share capital. 

 Reduction of 
capital 

 Joint Holders   

59 Where two or more persons are registered as joint holders (not more than three) 

of any share, they shall be deemed (so far as the Company is concerned) to hold 

the same as joint tenants with benefits of survivorship, subject to the following and 

other provisions contained in these Articles: 

 Joint-holders 

 (a) The joint-holders of any share shall be liable severally as well as jointly for and 

in respect of all calls or instalments and other payments which ought to be made in 

respect of such share. 

 Liability of Jointholders 

 (b) On the death of any one or more of such joint-holders, the survivor or survivors 

shall be the only person or persons recognized by the Company as having any title 

to the share but the Directors may require such evidence of death as they may 

deem fit, and nothing herein contained shall be taken to release the estate of a 

deceased joint-holder from any liability on shares held by him jointly with any 

other person. 

 Death of one or 
more joint-holders 

 (c) Any one of such joint holders may give effectual receipts of any dividends, 

interests or other moneys payable in respect of such share. 

 Receipt of one 
sufficient 

 (d) Only the person whose name stands first in the register of members as one of 

the joint-holders of any share shall be entitled to the delivery of certificate, if any, 

relating to such share or to receive notice (which term shall be deemed to include 

all relevant documents) and any notice served on or sent to such person shall be 

deemed service on all the joint-holders. 

 Delivery of 
certificate and 
giving of notice to 
first named holder 

 (e) (i) Any one of two or more joint-holders may vote at any meeting either 

personally or by attorney or by proxy in respect of such shares as if he were solely 

entitled thereto and if more than one of such jointholders be present at any 

meeting personally or by proxy or by attorney then that one of such persons so 

present whose name stands first or higher (as the case may be) on the register in 

respect of such shares shall alone be entitled to vote in respect thereof. 

 Vote of jointholders 

 (ii) Several executors or administrators of a deceased member in whose (deceased 

member) sole name any share stands, shall for the purpose of this clause be 

deemed joint-holders. 

 Executors or 
administrators as 
joint holders 

 (f) The provisions of these Articles relating to joint holders of shares shall mutatis 

mutandis apply to any other securities including debentures of the Company 

registered in joint names. 

 Provisions as to 
joint holders as 
to shares to apply 
mutatis mutandis 
to debentures, etc. 
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 Capitalisation of Profits   

60 (1) The Company by ordinary resolution in general meeting may, upon the 

recommendation of the Board, resolve — 

(a) that it is desirable to capitalise any part of the amount for the time being 

standing to the credit of any of the Company’s reserve accounts, or to the credit of 

the profit and loss account, or otherwise available for distribution; and 

(b) that such sum be accordingly set free for distribution in the manner specified in 

clause (2) below amongst the members who would have been entitled thereto, if 

distributed by way of dividend and in the same proportions. 

 Capitalisation. 
 

 (2) The sum aforesaid shall not be paid in cash but shall be applied, subject to the 

provision contained in clause (3) below, either in or towards : 

(A) paying up any amounts for the time being unpaid on any shares held by such 

members respectively;  

(B) paying up in full, unissued shares or other securities of the Company to be 

allotted and distributed, credited as fully paid-up, to and amongst such members in 

the proportions aforesaid; 

(C) partly in the way specified in sub-clause (A) and partly in that specified in sub-

clause (B). 

 How sum applied 

 (3) A securities premium account and a capital redemption reserve account or any 

other permissible reserve account may, for the purposes of this Article, be applied 

in the paying up of unissued shares to be issued to members of the Company as 

fully paid bonus shares; 

  

 (4) The Board shall give effect to the resolution passed by the Company in 

pursuance of this Article. 

  

61 (1) Whenever such a resolution as aforesaid shall have been passed, the Board 

shall - 

(a) make all appropriations and applications of the amounts resolved to be 

capitalised thereby, and all allotments and issues of fully paid shares or other 

securities, if any; and 

(b) generally do all acts and things required to give effect thereto. 

 Powers of the 
Board 
for capitalisation 

 (2) The Board shall have power— 

(a) to make such provisions, by the issue of fractional certificates/coupons or by 

payment in cash or otherwise as it thinks fit, for the case of shares or other 

securities becoming distributable in fractions; and 

(b) to authorise any person to enter, on behalf of all the members entitled thereto, 

into an agreement with the Company providing for the allotment to them 

respectively, credited as fully paid-up, of any further shares or other securities to 

which they may be entitled upon such capitalisation, or as the case may require, 

for the payment by the Company on their behalf, by the application thereto of 

their respective proportions of profits resolved to be capitalised, of the amount or 

 Board’s power to 
issue fractional 
certificate/coupon 
etc. 



285 
 

any part of the amounts remaining unpaid on their existing shares. 

 (3) Any agreement made under such authority shall be effective and binding on 

such members. 

 Agreement binding 
on members 

 Buy-back of Shares   

62 Notwithstanding anything contained in these Articles but subject to all applicable 

provisions of the Act or any other law for the time being in force, the Company 

may purchase its own shares or other specified securities. 

 Buy-back of shares 

 General Meetings   

63 All general meetings other than annual general meeting shall be called 

extraordinary general meeting. 

 Extraordinary 
general meeting 

64 The Board may, whenever it thinks fit, call an extraordinary general meeting.  Powers of Board to 
call extraordinary 
general meeting 

 Proceedings at General Meetings   

65  (1) No business shall be transacted at any general meeting unless a quorum of 

members is present at the time when the meeting proceeds to business. 

 Presence of 
Quorum  

 (2) No business shall be discussed or transacted at any general meeting except 

election of Chairperson whilst the chair is vacant. 

 Business confined 
to election of 
Chairperson whilst 
chair vacant 

 (3) The quorum for a general meeting shall be as provided in the Act.  Quorum for 
general meeting 

66 The Chairperson of the Company shall preside as 

Chairperson at every general meeting of the Company. 

 Chairperson of the 
meetings  

67 If there is no such Chairperson, or if he is not present within fifteen minutes after 

the time appointed for holding the meeting, or is unwilling to act as chairperson of 

the meeting, the directors present shall elect one of their members to be 

Chairperson of the meeting. 

 Directors to elect a 
Chairperson 

68 If at any meeting no director is willing to act as Chairperson or if no director is 

present within fifteen minutes after the time appointed for holding the meeting, 

the members present shall, by poll or electronically, choose one of their members 

to be Chairperson of the meeting. 

 Members to elect a 
Chairperson 

69  On any business at any general meeting, in case of an equality of votes, whether 

on a show of hands or electronically or on a poll, the Chairperson shall have a 

second or casting vote. 

  Casting vote of 
Chairperson at general 
meeting 

70 (1) The Company shall cause minutes of the proceedings of every general meeting 

of any class of members or creditors and every resolution passed by postal ballot 

to be prepared and signed in such manner as may be prescribed by the Rules and 

kept by making within thirty days of the conclusion of every such meeting 

concerned or passing of resolution by postal ballot entries thereof in books kept for 

that purpose with their pages consecutively numbered. 

 Minutes of 
proceedings of 
meetings and 
resolutions passed 
by postal ballot 

 (2) There shall not be included in the minutes any matter which, in the opinion of 

the Chairperson of the meeting - 

(a) is, or could reasonably be regarded, as defamatory of any person; or 

 Certain matters 
not to be included 
in Minutes 
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(b) is irrelevant or immaterial to the proceedings; or 

(c) is detrimental to the interests of the Company. 

 (3) The Chairperson shall exercise an absolute discretion in regard to the inclusion 

or non-inclusion of any matter in the minutes on the grounds specified in the 

aforesaid clause. 

 Discretion of 
Chairperson in 
relation to Minutes 

 (4) The minutes of the meeting kept in accordance with the provisions of the Act 

shall be evidence of the proceedings recorded therein. 

 Minutes to be 
evidence 

71 (1) The books containing the minutes of the proceedings of any general meeting of 

the Company or a resolution passed by postal ballot shall: 

(a) be kept at the registered office of the Company; and 

(b) be open to inspection of any member without charge, during business hours on 

all working days other than Saturdays. 

 Inspection of 
minute books of 
general meeting 

 (2) Any member shall be entitled to be furnished, within the time prescribed by the 

Act, after he has made a request in writing in that behalf to the Company and on 

payment of such fees as may be fixed by the Board, with a copy of any minutes 

referred to in clause (1) above: 

Provided that a member who has made a request for provision of a soft copy of the 

minutes of any previous general meeting held during the period immediately 

preceding three financial years, shall be entitled to be furnished with the same free 

of cost. 

 Members may 
obtain copy of 
minutes 

72 The Board, and also any person(s) authorised by it, may take any action before the 

commencement of any general meeting, or any meeting of a class of members in 

the Company, which they may think fit to ensure the security of the meeting, the 

safety of people attending the meeting, and the future orderly conduct of the 

meeting. Any decision made in good faith under this Article shall be final, and rights 

to attend and participate in the meeting concerned shall be subject to such 

decision. 

 Powers to arrange 
security at 
meetings 

 Adjournment of Meeting   

73 (1) The Chairperson may, suo motu, adjourn the meeting from time to time and 

from place to place. 

 Chairperson 
may adjourn the 
meeting 

 (2) No business shall be transacted at any adjourned meeting other than the 

business left unfinished at the meeting from which the adjournment took place. 

 Business at 
adjourned meeting 

 (3) When a meeting is adjourned for thirty days or more, notice of the adjourned 

meeting shall be given as in the case of an original meeting. 

 Notice of 
adjourned meeting 

 (4) Save as aforesaid, and save as provided in the Act, it shall not be necessary to 

give any notice of an adjournment or of the business to be transacted at an 

adjourned meeting. 

 Notice of 
adjourned meeting 
not required 

 Voting Rights   

74  Subject to any rights or restrictions for the time being attached to any class or 

classes of shares - 

  Entitlement to vote 
on show of hands 
and on poll  
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(a) on a show of hands, every member present in person 

shall have one vote; and 

(b) on a poll, the voting rights of members shall be in proportion to his share in the 

paid-up equity share capital of the company. 

75 A member may exercise his vote at a meeting by electronic means in accordance 

with the Act and shall vote only once. 

 Voting through 
electronic means 

76  (1) In the case of joint holders, the vote of the senior who tenders a vote, whether 

in person or by proxy, shall be accepted to the exclusion of the votes of the other 

joint holders. 

 Votes of jointholders . 
 

 (2) For this purpose, seniority shall be determined by the order in which the names 

stand in the register of members. 

 Seniority of names 

77 A member of unsound mind, or in respect of whom an order has been made by any 

court having jurisdiction in lunacy, may vote, whether on a show of hands or on a 

poll, by his committee or other or guardian may, on a poll, vote by proxy. If any 

member be a minor, the vote in respect of his share or shares shall be 

by his guardian or any one of his guardians. 

 How members non 
compos mentis and 
minor may vote 

78 Subject to the provisions of the Act and other provisions of these Articles, any 

person entitled under the Transmission Clause to any shares may vote at any 

general meeting in respect thereof as if he was the registered holder of such 

shares, provided that at least 48 (forty eight) hours before the time of holding the 

meeting or adjourned meeting, as the case may be, at which he proposes to vote, 

he shall duly satisfy the Board of his right to such shares unless the  board shall 

have previously admitted his right to vote at such meeting in respect thereof. 

 Votes in respect of shares 
of deceased and insolvent 
Members, etc.. 
 

79 Any business other than that upon which a poll has been demanded may be 

proceeded with, pending the taking of the poll. 

 Business may 
proceed pending 
poll 

80 No member shall be entitled to vote at any general meeting unless all calls or other 

sums presently payable by him in respect of shares in the Company have been paid 

or in regard to which the Company has exercised any right of lien. 

 Restriction on 
voting rights 

81 A member is not prohibited from exercising his voting on the ground that he has 

not held his share or other interest in the Company for any specified period 

preceding the date on which the vote is taken, or on any other ground not being a 

ground set out in the preceding Article. 

 Restriction on 
exercise of voting 
rights in other 
cases to be void 

82 Any member whose name is entered in the register of members of the Company 

shall enjoy the same rights and be subject to the same liabilities as all other 

members of the same class. 

 Equal rights of 
members 

 Proxy   

83 (1) Any member entitled to attend and vote at a general meeting may do so either 

personally or through his constituted attorney or through another person as a 

proxy on his behalf, for that meeting. 

 Member may 
vote in person or 
otherwise  

 (2) The instrument appointing a proxy and the power-of attorney or other   Proxies when to be 
deposited 
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authority, if any, under which it is signed or a notarised copy of that power or 

authority, shall be deposited at the registered office of the Company not less than 

48 hours before the time for holding the meeting or adjourned meeting at which 

the person named in the instrument proposes to vote, and in default the 

instrument of proxy shall not be treated as valid. 

84 An instrument appointing a proxy shall be in the form as prescribed in the Rules.  Form of proxy.  

85 A vote given in accordance with the terms of an instrument of proxy shall be valid, 

notwithstanding the previous death or insanity of the principal or the revocation of 

the proxy or of the authority under which the proxy was executed, or the transfer 

of the shares in respect of which the proxy is given: 

Provided that no intimation in writing of such death, insanity, revocation or 

transfer shall have been received by the Company at its office before the 

commencement of the meeting or adjourned meeting at which the proxy is used. 

 Validity of votes given by 
proxy notwithstanding 
death of principal. . 
 

 Board of Directors   

86 Unless otherwise determined by the Company in general meeting, the number of 

directors shall not be less than 3 (three) and shall not be more than 15 (fifteen). 

 Number of 
Directors 
 

87 The Board shall have the power to determine the directors whose period of office 

is or is not liable to determination by retirement of directors by rotation. 

 Directors not 
liable to retire by 
rotation 

88 (1) So long as FINSIDER and /or its holding, subsidiary or associate companies 

either singly or in the aggregate hold 26% or more of the paid-up equity share 

capital of the Company FINSIDER shall have the right by a notice in writing 

addressed to the Company, to appoint such number of persons as shall together 

with the Directors appointed not exceed one-third of the total number of Directors 

for the time being of the Company, as Directors of the Company and to remove 

such persons from office, and on a vacancy being caused in such office from any 

cause, whether by resignation, death, removal or otherwise, of any such person so 

appointed, to appoint another to fill such vacancy. 

 Appointment of Directors 
by FINSIDER 
 

 (2) The same individual may, at the same time, be appointed as the Chairperson of 

the Company as well as the Managing Director or Chief Executive Officer of the 

Company. 

 Same individual 
may be 
Chairperson 
and Managing 
Director/ 
Chief Executive 
Officer 

89 The Board may appoint an alternate Director to act for a Director (hereinafter 

called "the original Director") during his absence for a period of not less than three 

months from India in which meetings of the Board are ordinarily held: PROVIDED 

THAT in the case of a Director appointed by FINSIDER under Article 88, the 

alternate  Director  to  be  appointed  for  such  original  Director  shall  be  a  

person approved or recommended by FINSIDER. An alternate Director so 

appointed shall not hold office as such for a period longer than that permissible to 

the original Director in whose place he has been appointed and shall vacate office 

if and when the original Director returns to the State in which meetings of the 

 Appointment of alternate 
Directors. 
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Board are ordinarily held. If the term of office of the Original Director is 

determined before he so returns to the India aforesaid, any provision for the 

automatic re-appointment of retiring Directors in default of another appointment 

shall apply to the original Director and not to the alternate Director. 

90  (1) Subject to the provisions of the Act, the Board shall have power at any time, 

and from time to time, to appoint a person as an additional director, provided the 

number of the directors and additional directors together shall not at any time 

exceed the maximum strength fixed for the Board by the Articles. 

    Appointment 
   of additional 
directors 

 (2) Such person shall hold office only up to the date of the next annual general 

meeting of the Company but shall be eligible for appointment by the Company as a 

director at 

that meeting subject to the provisions of the Act. 

 Duration of office 
of additional 
   director 

91  (1) If the office of any director appointed by the Company in general meeting is 

vacated before his term of office expires in the normal course, the resulting casual 

vacancy may, be filled by the Board of Directors at a meeting of the Board. 

 Appointment of 
director to fill a 
casual vacancy 
 
 
 

 (2) The director so appointed shall hold office only upto the date upto which the 

director in whose place he is appointed would have held office if it had not been 

vacated. 

 Duration of 
office of Director 
appointed to fill 
casual vacancy 

92 (1) The remuneration of the directors shall, in so far as it consists of a monthly 

payment, be deemed to accrue from day-to-day. 

 Remuneration of 
directors 

 (2) The remuneration payable to the directors, including any managing or whole-

time director or manager, if any, shall be determined in accordance with and 

subject to the provisions of the Act by an ordinary resolution passed by the 

Company in general meeting. 

 Remuneration to 
require members’ 
consent 

  (3) In addition to the remuneration payable to them in pursuance of the Act, the 

directors may be paid all travelling, hotel and other expenses properly incurred by 

them— 

(a) in attending and returning from meetings of the Board of Directors or any 

committee thereof or general meetings of the Company; or 

(b) in connection with the business of the Company. 

 Travelling and 
other expenses 
 
 

 

93 All cheques, promissory notes, drafts, hundis, bills of exchange and other 

negotiable instruments, and all receipts for monies paid to the Company, shall be 

signed, drawn, accepted, endorsed, or otherwise executed, as the case may be, by 

such person and in such manner as the Board shall from time to time by resolution 

determine. 

 Execution of 
negotiable 
instruments 

 Powers of Board   

94 The management of the business of the Company shall be vested in the Board and 

the Board may exercise all such powers, and do all such acts and things, as the 

Company is by the memorandum of association or otherwise authorized to 

exercise and do, and, not hereby or by the statute or otherwise directed or 

 General powers 
of the Company 
vested in Board 
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required to be exercised or done by the Company in general meeting but subject 

nevertheless to the provisions of the Act and other laws and of the memorandum 

of association and these Articles and to any regulations, not being inconsistent with 

the memorandum of association and these Articles or the Act, from time to time 

made by the Company in general meeting provided that no such regulation shall 

invalidate any prior act of the Board which would have been valid if such regulation 

had not been made. 

 Proceedings of the Board    

95 (1) The Board of Directors may meet for the conduct of business, adjourn and 

otherwise regulate its meetings, as it thinks fit..The  Directors may meet at least 

once in every three months and at least four such meetings shall be held in every 

year. The Directors may adjourn and otherwise regulate their meetings as they 

think fit. 

 When meeting to 
be convened  

 (2) The Chairperson or any one Director with the previous consent of the 

Chairperson may, or the company secretary on the direction of the Chairperson 

shall, at any time, summon a meeting of the Board. 

 Who may summon 
Board meeting 

 (3) The quorum for a Board meeting shall be as provided in the Act.  Quorum for Board 
meetings 

 (4) The participation of directors in a meeting of the Board may be either in person 

or through video conferencing or audio visual means or teleconferencing, as may 

be prescribed by the Rules or permitted under law. 

 Participation at 
Board meetings 

96 (1) Save as otherwise expressly provided in the Act, questions arising at any 

meeting of the Board shall be decided by a majority of votes and in case of an 

equality of votes the Chairman shall have a casting vote PROVIDED, however, that 

where any Director or Directors are appointed in pursuance of Article 88, no 

resolution shall be passed by the Board or its Committee unless any one of the 

Directors so appointed or his alternate shall have voted in favour of such 

resolution. 

 Questions at 
Board meeting 
how decided 

 (2) In case of an equality of votes, the Chairperson of the Board, if any, shall have a 

second or casting vote. 

 Casting vote of 
Chairperson at 
Board meeting 

97 The continuing directors may act notwithstanding any vacancy in the Board; but, if 

and so long as their number is reduced below the quorum fixed by the Act for a 

meeting of the Board, the continuing directors or director may act for the purpose 

of increasing the number of directors to that fixed for the quorum, or of 

summoning a general meeting of the Company, but for no other purpose. 

 Directors not to 
act when number 
falls below 
minimum 

98 (1) The Chairperson of the Company shall be the Chairperson at meetings of the 

Board. In his absence, the Board may elect a Chairperson of its meetings and 

determine the period for which he is to hold office. 

 Who to preside at 
meetings of the 
Board 

 (2) If no such Chairperson is elected, or if at any meeting the Chairperson is not 

present within fifteen minutes after the time appointed for holding the meeting, 

the directors present may choose one of their member to be Chairperson of the 

 Directors to elect a 
Chairperson 
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meeting. 

99 (1) The Board may, subject to the provisions of the Act, delegate any of its powers 

to Committees consisting of such member or members of its body as it thinks fit. 

 Delegation of 
powers 

 (2) Any Committee so formed shall, in the exercise of the powers so delegated, 

conform to any regulations that may be imposed on it by the Board. 

 Committee to 
conform to Board 
regulations 

 (3) The participation of directors in a meeting of the Committee may be either in 

person or through video conferencing or audio visual means or teleconferencing, 

as may be prescribed by the Rules or permitted under law. 

 Participation 
at Committee 
meetings 

100 (1) A Committee may elect a Chairperson of its meetings unless the Board, while 

constituting a Committee, has appointed a Chairperson of such Committee. 

 Chairperson of 
Committee 

 (2) If no such Chairperson is elected, or if at any meeting the Chairperson is not 

present within fifteen minutes after the time appointed for holding the meeting, 

the members present may choose one of their members to be Chairperson of the 

meeting. 

 Who to preside 
at meetings of 
Committee 

101 (1) A Committee may meet and adjourn as it thinks fit.  Committee to meet 

 (2) Questions arising at any meeting of a Committee shall be determined by a 

majority of votes of the members present. 

 Questions at 
Committee 
meeting how 
decided 

 (3) In case of an equality of votes, the Chairperson of the Committee shall have a 

second or casting vote. 

 Casting vote of 
Chairperson 
at Committee 
meeting 

102 All acts done in any meeting of the Board or of a Committee thereof or by any 

person acting as a director, shall, notwithstanding that it may be afterwards 

discovered that there was some defect in the appointment of any one or more of 

such directors or of any person acting as aforesaid, or that they or any of them 

were disqualified or that his or their appointment had terminated, be as valid as if 

every such director or such person had been duly appointed and was qualified to 

be a director. 

 Acts of Board or 
Committee valid 
notwithstanding 
defect of 
appointment 

103 Save as otherwise expressly provided in the Act, a resolution in writing, signed, 

whether manually or by secure electronic mode, by a majority of the members of 

the Board or of a Committee thereof, for the time being entitled to receive notice 

of a meeting of the Board or Committee, shall be valid and effective as if it had 

been passed at a meeting of the Board or Committee, duly convened and held. 

 Passing of 
resolution by 
circulation 

 Chief Executive Officer, Manager, Company Secretary and Chief Financial Officer   

104 (a) Subject to the provisions of the Act,— 

A chief executive officer, manager, company secretary and chief financial officer 

may be appointed by the Board for such term, at such remuneration and upon 

such conditions as it may think fit; and any chief executive officer, manager, 

company secretary and chief financial officer so appointed may be removed by 

means of a resolution of the Board; the Board may appoint one or more chief 

executive officers for its multiple businesses. 

 Chief Executive 
Officer, etc. 
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 (b) A director may be appointed as chief executive officer, manager, company 

secretary or chief financial officer. 

 Director may be 
chief executive 
officer, etc. 

 Registers   

105 The Company shall keep and maintain at its registered office all statutory registers 

namely, register of charges, register of members, register of debenture holders, 

register of any other security holders, the register and index of beneficial owners 

and annual return, register of loans, guarantees, security and acquisitions, register 

of investments not held in its own name and register of contracts and 

arrangements for such duration as the Board may, unless otherwise prescribed, 

decide, and in such manner and containing such particulars as prescribed by the 

Act and the Rules. The registers and copies of annual return shall be open for 

inspection during business hours on all working days, other than Saturdays, at the 

registered office of the Company by the persons entitled thereto on payment, 

where required, of such fees as may be fixed by the Board but not exceeding the 

limits prescribed by the Rules. 

 Statutory registers 

106 (a) The Company may exercise the powers conferred on it by the Act with regard to 

the keeping of a foreign register; and the Board may (subject to the provisions of 

the Act) make and vary such regulations as it may think fit respecting the keeping 

of any such register. 

(b) The foreign register shall be open for inspection and may be closed, and extracts 

may be taken therefrom and copies thereof may be required, in the same manner, 

mutatis mutandis, as is applicable to the register of members. 

 Foreign register 

 The Seal   

107 (1) The Board shall provide for the safe custody of the seal.  The seal, its 
custody and use  

 (2) The seal of the Company shall not be affixed to any instrument except by the 

authority of a resolution of the Board or of a Committee of the Board authorised by 

it in that behalf, and except in the presence of at least one director or the manager, 

if any, or of the secretary or such other person as the Board may appoint for the 

purpose; and such director or manager or the secretary or other person aforesaid 

shall sign every instrument to which the seal of the Company is so affixed in their 

presence. 

 Affixation of seal 

 (3) Subject to the provisions of the Act and amendment thereto, if any, made from 

time to time, and with the authorisation of Board, the Company may 

dispense/make the affixing the Common Seal in documents, optional. 

  

 Dividends and Reserve   

108 The Company in general meeting may declare dividends, but no dividend shall 

exceed the amount recommended by the Board but the Company in general 

meeting may declare a lesser dividend. 

 Company in 
general meeting 
may declare 
dividends 

109 Subject to the provisions of the Act, the Board may from time to time pay to the 

members such interim dividends of such amount on such class of shares and at 

 Interim dividends 
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such times as it may think fit. 

110  (1) The Board may, before recommending any dividend, set aside out of the profits 

of the Company such sums as it thinks fit as a reserve or reserves which shall, at 

the discretion of the Board, be applied for any purpose to which the profits of the 

Company may be properly applied, including provision for meeting contingencies 

or for equalising dividends; and pending such application, may, at the like 

discretion, either be employed in the business of the Company or be invested in 

such investments (other than shares of the Company) as the Board may, from time 

to time, think fit. 

 Dividends only 
to be paid out of 
profits 

 (2) The Board may also carry forward any profits which it may consider necessary 

not to divide, without setting them aside as a reserve. 

 Carry forward of 
profits 

111 (1) Subject to the rights of persons, if any, entitled to shares with special rights as 

to dividends, all dividends shall be declared and paid according to the amounts 

paid or credited as paid on the shares in respect whereof the dividend is paid, but if 

and so long as nothing is paid upon any of the shares in the Company, dividends 

may be declared and paid according to the amounts of the shares. 

 Division of Profits 

 (2) No amount paid or credited as paid on a share in advance of calls shall be 

treated for the purposes of this Article as paid on the share. 

 Payments in 
advance 

 (3) All dividends shall be apportioned and paid proportionately to the amounts 

paid or credited as paid on the shares during any portion or portions of the period 

in respect of which the dividend is paid; but if any share is issued on terms 

providing that it shall rank for dividend as from a particular date such share shall 

rank for dividend accordingly. 

 Dividends to be 
apportioned 

112 (1) The Board may deduct from any dividend payable to any member all sums of 

money, if any, presently payable by him to the Company on account of calls or 

otherwise in relation to the shares of the Company. 

 No member to 
receive dividend 
whilst indebted to 
the Company and 
Company’s right 
to reimbursement 
therefrom 

 (2) The Board may retain dividends payable upon shares in respect of which any 

person is, under the Transmission Clause hereinbefore contained, entitled to 

become a member, until such person shall become a member in respect of such 

shares. 

 Retention of 
dividends 

113 (1) Any dividend, interest or other monies payable in cash in respect of shares may 

be paid by electronic mode or by cheque or warrant sent through the post directed 

to the registered address of the holder or, in the case of joint holders, to the 

registered address of that one of the joint holders who is first named on the 

register of members, or to such person and to such address as the holder or joint 

holders may in writing direct. 

 Dividend how 
remitted 

 (2) Every such cheque or warrant shall be made payable to the order of the person 

to whom it is sent. 

 Instrument of 
payment 

 (3) Payment in any way whatsoever shall be made at the risk of the person entitled  Discharge to 
Company 
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to the money paid or to be paid. The Company will not be responsible for a 

payment which is lost or delayed. The Company will be deemed to having made a 

payment and received a good discharge for it if a payment using any of the 

foregoing permissible means is made. 

114 Any one of two or more joint holders of a share may give effective receipts for any 

dividends, bonuses or other monies payable in respect of such share. 

 Receipt of one 
holder sufficient 

115 No dividend shall bear interest against the Company.  No interest on 
dividends 

116 The waiver in whole or in part of any dividend on any share by any document 

(whether or not under seal) shall be effective only if such document is signed by 

the member (or the person entitled to the share in consequence of the death or 

bankruptcy of the holder) and delivered to the Company and if or to the extent 

that the same is accepted as such or acted upon by the Board. 

 Waiver of 
dividends 

 Accounts   

117 (1) The books of account and books and papers of the Company, or any of them, 

shall be open to the inspection of directors in accordance with the applicable 

provisions of the Act and the Rules. 

  
Inspection by 
Directors 

 (2) No member (not being a director) shall have any right of inspecting any books 

of account or books and papers or document of the Company except as conferred 

by law or authorised by the Board. 

 Restriction on 
inspection by 
members 

 Winding Up   

118 Subject to the applicable provisions of the Act and the Rules made thereunder - 

(a) If the Company shall be wound up, the liquidator may, with the sanction of a 

special resolution of the Company and any other sanction required by the Act, 

divide amongst the members, in specie or kind, the whole or any part of the assets 

of the Company, whether they shall consist of property of the same kind or not. 

(b) For the purpose aforesaid, the liquidator may set such value as he deems fair 

upon any property to be divided as aforesaid and may determine how such division 

shall be carried out as between the members or different classes of members. 

(c) The liquidator may, with the like sanction, vest the whole or any part of such 

assets in trustees upon such trusts for the benefit of the contributories if he 

considers necessary, but so that no member shall be compelled to accept any 

shares or other securities whereon there is any liability. 

 Winding up of 
Company  

 Indemnity and Insurance   

119 (a) Subject to the provisions of the Act, every director, managing director, whole-

time director, manager, company secretary and other officer of the Company shall 

be indemnified by the Company out of the funds of the Company, to pay all costs, 

losses and expenses (including travelling expense) which such director, manager, 

company secretary and officer may incur or become liable for by reason of any 

contract entered into or act or deed done by him in his capacity as such director, 

manager, company secretary or officer or in any way in the discharge of his duties 

 Directors and 
officers right to 
Indemnity. 
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in such capacity including expenses. 

 

 (b) Subject as aforesaid, every director, managing director, manager, company 

secretary or other officer of the Company shall be indemnified against any liability 

incurred by him in defending any proceedings, whether civil or criminal in which 

judgement is given in his favour or in which he is acquitted or discharged or in 

connection with any application under applicable provisions of the Act in which 

relief is given to him by the Court.  

  

 (c) The Company may take and maintain any insurance as the Board may think fit 

on behalf of its present and/or former directors and key managerial personnel for 

indemnifying all or any of them against any liability for any acts in relation to the 

Company for which they may be liable but have acted honestly and reasonably. 

 Insurance 

 General Power   

120 Wherever in the Act, it has been provided that the Company shall have any right, 

privilege or authority or that the Company could carry out any transaction only if 

the Company is so authorized by its articles, then and in that case this Article 

authorizes and empowers the Company to have such rights, privileges or 

authorities and to carry out such transactions as have been permitted by the Act, 

without there being any specific Article in that behalf herein provided. 

 General power 
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We, the several persons, whose names and addresses are subscribed, are desirous of being formed into a company in 

pursuance of this articles of association, and we respectively agree to take the number of shares in the capital of the 

company set against our respective names:— 

 

Names, addresses, descriptions 

and occupations of subscribers 

No. of shares taken by each 

subscriber 

Witness with address, 

description and 

occupation 

A PAOLO TRADARDI 

Genoa, 

Gorso Italian 36 

Mining Engineer 

Son of 

Renato Tradardi 

500 

(five hundred equity share) 

Signed before me: 

Fernando Sabatini, Genoa, Via 

Caffaro, 22. Son of Luigi Sabatini 

 

RENZO FONTANI 

Genoa, 

Via Del Pino 

Business 

Son of 

Giovarini Fontani 

500 

(five hundred equity share) 

Signed before me: 

Marcello Bernardini, Genoa, via 

Manfredi,2 

Son of Bernardino Benardini. 

 

                                     

Total shares taken:                 1000 

(One thousand  

equity shares) 

 

            Dated this 23rd day of March, 1965 
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CERTIFIED TRUE COPY OF THE RESOLUTION 
PASSED BY THE SHAREHOLDERS THROUGH 

POSTAL BALLOT UNDER 
NOTICE DATED 20TH FEBRUARY 2015 

AND RESULTS DECLARED ON 30TH MARCH 2015 
 

"RESOLVED THAT pursuant to the provisions of Sections 5, 14 and 15 and all other applicable provisions, if any, of 

the Companies Act, 2013 (the Act), Schedule I thereto , read with Companies (Incorporation) Rules, 2014 

(including any statutory modification(s) or re-enactment thereof, for the time being in force), the new set of 

Articles of Association pursuant to the provisions of the Act primarily based on the Form of Table F under the Act, 

be and is hereby approved and adopted as new set of Articles of Association of the Company in place and instead 

of the existing Articles of Association of the Company. 

 

RESOLVED FURTHER that the Board of Directors and/or Company Secretary be and are hereby authorised to do 

and perform or cause to be done and performed all such acts, deeds, matters and things, as may be required or 

deemed necessary or incidental thereto including signing and filing all the e-forms and other documents with any 

statutory authorities and to settle and finalise all issues that may arise in this regard, without further reference to 

the shareholders of the Company." 

 

 

 

 

 

 

 

 

 

 

 




